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APPEALS 

[1] Four appeals were heard by the Environmental Appeal Board over a period of 
31 days between March and July of 2014.  The appeals were filed against the 
decision of Hubert Bunce, delegate of the director (the “Delegate”), Ministry of 
Environment (the “Ministry”) to issue permit PR-105809 (the “Permit”) to Cobble 
Hill Holdings Ltd. (“Cobble Hill”).   

[2] The Delegate issued the Permit on August 21, 2013, pursuant to section 14 
of the Environmental Management Act, S.B.C. 2003, c. 53 (the “Act”).  The Permit 
authorizes Cobble Hill to “discharge refuse to ground and effluent to an ephemeral 
stream” from a contaminated soil treatment facility and a landfill located on a 
parcel of land at 640 Stebbings Road, Shawnigan Lake, BC, which is legally 
described as Lot 23, Blocks 156, 201 and 323 Malahat District, Plan VIP78459 
(referred to in this decision as “Lot 23” or the “Site”).  A map depicting the location 
of the Site is included at Appendix A to this decision.  A rock quarry is currently 
operating on Lot 23. 

[3] The contaminated soil authorized by the Permit will be processed at the 
facility in one of two ways: through bioremediation or landfilling.  “Bioremediation” 
is a natural process which relies on bacteria, fungi, and plants to alter 
contaminants.  These organisms are capable of using chemical contaminants as an 
energy source, rendering the contaminants harmless or less toxic products, and has 
been effectively used to detoxify certain contaminants, including certain 
hydrocarbons and metals.  “Landfilling” in this case does not mean that 
contaminated soils are simply deposited into the quarry; rather, the soil will be 
encapsulated in engineered cells.    

[4] The works under the Permit have been constructed, and the facility is ready 
to operate.   

[5] The four appeals that were heard by the Board were filed by the following 
organizations and individuals: 

• the Shawnigan Residents Association (the “Residents Association”) 
(Appeal No. 2013-EMA-015); 

• the Cowichan Valley Regional District (the “CVRD”) (Appeal No. 2013-
EMA-019); 

• John and Lois Hayes (Appeal No. 2013-EMA-020); and 

• Richard O. Sanders (Appeal No. 2013-EMA-021). 

[6] These Appellants disagree with the Delegate’s decision to issue the Permit.  
They argue that the Permit should never have been issued, and they do not want 
Cobble Hill to accept contaminated soils at the Site.  They are concerned that the 
contaminated soils will negatively impact the environment generally, and 
Shawnigan Lake and local water sources specifically.  Shawnigan Lake is located 5 
kilometres north of, and downgradient from, the Site.  The Shawnigan Lake 
watershed is a source of drinking water for thousands of people and wildlife, and is 
a habitat for fish.   
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[7] The Appellants’ standing to appeal the Permit arises out of their respective 
interest in, and concern with, issues of human health and the local environment.  
These interests and concerns stem, in part, from the following.   

[8] The Residents Association is a registered British Columbia society with 
approximately 575 members.  Its mission is to actively represent the Shawnigan 
Lake community and its member’s interests in matters of the environment, 
governance and development practices.  It has been actively involved in water 
quality issues in the Shawnigan Lake watershed.   

[9] The CVRD is a local government incorporated under the Local Government 
Act.  It represents the interests and concerns of the 81271 residents within its 
boundaries.  The CVRD maintains and operates 3 water systems within the 
Shawnigan Lake watershed, serving approximately 2,700 residents.  The CVRD also 
owns forest land adjacent to the western boundary of Lot 23.   

[10] Mr. and Mrs. Hayes own, and spend a considerable amount of time on, Prince 
Island #4 in the south end of Shawnigan Lake.  Their only source of water is the 
lake.   

[11] Mr. Sanders is a resident of Shawnigan Lake.  He lives 2 kilometres south 
west of Shawnigan Lake, and relies on groundwater (a well) as his source of 
drinking water.   

[12] The Board heard the appeals together and invited each Appellant to 
participate as a Third Party in the others’ appeals.   

[13] At the heart of each appeal is a concern that allowing the deposit of this type 
of soil, at this particular location, is simply too risky given the values at stake.  In 
general, they believe that too many uncertainties remain regarding the geology and 
hydrogeology2 of the Site for them to have any confidence that contaminants will 
not enter the environment, and pose a threat to drinking water and fish habitat.  
Further, they do not believe that the design of the facility, or the Permit 
requirements, will overcome those risks.  Nor do the Appellants believe that Cobble 
Hill will comply with the terms of the Permit, or that the Ministry has the capacity, 
or the will, to enforce the relevant laws and the terms of the Permit.   

[14] The Board has the authority to hear these appeals under section 100(1) of 
the Act.  The Board’s powers on an appeal are set out in section 103 of the Act 
which provides that, on an appeal, the Board may:  

(a) send the matter back to the person who made the decision, with 
directions,  

(b) confirm, reverse or vary the decision being appealed, or  

                                       
1 Statistics Canada, 2012. Focus on Geography Series, 2011 Census. Statistics Canada Catalogue no.98-310-
XWE2011004. Ottawa, Ontario. Analytical products, 2011 Census. Last updated October 24, 2012. 
2 The science of the occurrence and distribution of water in the subsurface. 
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(c) make any decision that the person whose decision is appealed could 
have made, and that the appeal board considers appropriate in the 
circumstances.  

[15] Each Appellant seeks an order from the Board reversing the Delegate’s 
decision, and rescinding the Permit.   

Preliminary Decisions 

[16] After the appeals were filed, the Residents Association and the CVRD applied 
for a stay of the Permit pending the Board’s final decision on the appeals.  The 
Board granted the applications on November 15, 2013 (see Shawnigan Residents 
Association and Cowichan Valley Regional District v. Director, Decision Nos. 2013-
EMA-015(a) and 019(a)).  However, Cobble Hill applied to vary the stay to allow it 
to accept soils under 4 contracts.  Those soils contain contaminants at the lower-
end of the concentration spectrum of the Permitted contaminants.  The 
contaminants include: sea salt (containing chloride and sodium ions), metals (at 
concentrations below threshold minimums) and organic contaminants, including 
extractable petroleum hydrocarbons (low level hydrocarbons).   

[17] The Board granted Cobble Hill’s application, and varied the stay to allow the 
soil under those contracts to be deposited at the Site, provided that Cobble Hill 
complies with the terms and conditions of the Permit (see Cobble Hill Holdings Ltd. 
v. Shawnigan Residents Association and Cowichan Valley Regional District and 
Director (John and Lois Hayes and Richard Sanders, Third Parties) Decision Nos. 
2013-EMA-015(b) & 2013-EMA-019(c), February 11, 2014).   

[18] Therefore, at the time of the hearing and this decision, Cobble Hill has been 
accepting the above-noted contaminated soils, but has not been able to accept any 
other soils that would otherwise be allowed under the Permit: there is a partial stay 
in effect.  

Conclusion on the appeals 

[19] For the reasons that follow, the Permit is upheld, subject to the conditions 
and amendments directed by the Panel.  The appeals are dismissed.   

BACKGROUND 

The regulatory scheme 

[20] Any person may deposit “clean fill” on land without the need for a special 
authorization or permission under the Act.  “Clean fill” in this context means that 
any contaminants in that soil are low; specifically, they are below the levels 
specified in the Contaminated Sites Regulation, B.C. Reg. 375/96.  If soil contains 
contaminants above the levels specified in the Contaminated Sites Regulation, but 
below the levels that would constitute hazardous waste in the Hazardous Waste 
Regulation, B.C. Reg. 63/88, some type of legal authority is required under the Act.   
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[21] There are number of different authorizations that might apply to depositing 
or relocating contaminated soil under the Act; however, for the purposes of this 
decision, two authorizations are relevant:  a contaminated soil relocation 
agreement or a permit. 

[22] Under section 55 of the Act, a person must not relocate contaminated soil 
from a contaminated site unless the person enters into a contaminated soil 
relocation agreement with the Crown, or obtains another authorization, such as a 
permit under section 14 of the Act.  

[23] Soil relocation agreements are easier to obtain than a permit.  However, they 
only apply to a single source for the soil: a different agreement would be required 
every time the soil was from a different site or source.  In contrast, once a permit is 
obtained, the permittee can accept any soil that complies with the parameters 
specified in the permit.  Further, a permit applies for a longer period of time.  A 
permit is, therefore, a more practical authorization for someone wishing to accept 
contaminated soils on a regular basis, from different sources, with different 
contaminants.   

[24] Section 14 of the Act provides a director with the authority to issue a permit.  
It states:  

Permits 

14 (1) A director may issue a permit authorizing the introduction of waste into the 
environment subject to requirements for the protection of the environment 
that the director considers advisable and, without limiting that power, may 
do one or more of the following in the permit: 

(a) require the permittee to repair, alter, remove, improve or add to works 
or to construct new works and to submit plans and specifications for 
works specified in the permit; 

(b) require the permittee to give security in the amount and form and 
subject to conditions the director specifies; 

(c) require the permittee to monitor, in the manner specified by the 
director, the waste, the method of handling, treating, transporting, 
discharging and storing the waste and the places and things that the 
director considers will be affected by the discharge of the waste or the 
handling, treatment, transportation or storage of the waste; 

(d) require the permittee to conduct studies and to report information 
specified by the director in the manner specified by the director; 

(e) specify procedures for monitoring and analysis, and procedures or 
requirements respecting the handling, treatment, transportation, 
discharge or storage of waste that the permittee must fulfill; 

(f) require the permittee to recycle certain wastes, and to recover certain 
reusable resources, including energy potential from wastes. 

(2) A permit does not authorize the introduction of hazardous waste into the 
environment unless it specifies the characteristics and quantity of 
hazardous waste that may be introduced. 
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… 

[Emphasis added] 

[25] The Permit in this case was issued under the authority of this section. 

[26] To apply for a permit to discharge waste, the Ministry has established a 5-
step process.3  As these steps are created by policy, there is some flexibility in how 
an application progresses through them.  Nevertheless, to understand what 
occurred in the present case, it is helpful to understand the general process.  

[27] The first step takes place before an application is prepared.  The Ministry 
advises a potential applicant to review all Ministry process and guidance 
documents, the applicable legislation, and to complete draft application documents.  
The draft application documents include the terms of reference for a technical 
assessment and a draft public and agency consultation plan.  Once these are 
completed, a pre-application meeting is arranged with the Ministry.  During this 
meeting, the parties discuss the application process, the draft application 
documents, and determine whether a Technical Assessment Report (“TAR”) will be 
required from a Qualified Professional4.  This was required in the present case. 

[28] The second step can be a lengthy one.  It involves preparing the final 
application for submission to the Ministry.  During this step, modifications are made 
to the application and a draft TAR is created.  A TAR is an important document that 
is designed to address the technical aspects of the proposal.  It is to include 
information regarding the source of the waste, the discharge quality and quantity, 
information about the receiving environment, any objectives or other criteria 
applicable to the receiving environment, and details about the potential 
environmental impacts if the permit is granted.   

[29] Also during this second step, consultations are to begin with relevant First 
Nations, agencies, and the public.   

[30] For consultation purposes, a modified application and draft TAR are to be 
circulated to the First Nations, agencies and the public.  The applicant is to respond 
to any information requests and comments.   

[31] It is understood that consultation may not be completed during this step.  
Nevertheless, the applicant must prepare a consultation report, as well as the final 
application form and the final TAR. 

                                       
3 See the Ministry website regarding the Waste Discharge Permit or Application Approval Process at 
http://www2.gov.bc.ca/gov/topic.page?id=1653E566D9E84CCE81FB33F2819D350E.  
4 A qualified professional means a person who is registered in British Columbia with an appropriate professional 
association, acts under that professional association’s code of ethics, and is subject to disciplinary action by that 
professional association, and through suitable education, experience, accreditation and knowledge may be 
reasonably relied on to provide advice within an area of expertise related to the application. See Ministry of 
Environment “Guidance on Applications for Permits under the Environmental Management Act – Technical 
assessment; Date Updated: September 10, 2010; 
http://www2.gov.bc.ca/gov/DownloadAsset?assetId=7AD12B8CF1B94CF29619BD9871FB5740&filename=assessm
ent.pdf. 

http://www2.gov.bc.ca/gov/topic.page?id=1653E566D9E84CCE81FB33F2819D350E
http://www2.gov.bc.ca/gov/DownloadAsset?assetId=7AD12B8CF1B94CF29619BD9871FB5740&filename=assessment.pdf
http://www2.gov.bc.ca/gov/DownloadAsset?assetId=7AD12B8CF1B94CF29619BD9871FB5740&filename=assessment.pdf
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[32] At step 3, the final application form, TAR, consultation report and the 
required fees are submitted to the Ministry.    

[33] Step 4 involves the Ministry’s review of the application.  If all of the 
documents submitted are acceptable, Ministry staff prepare a draft authorization, 
with any applicable conditions, for the applicant’s review and comment.   

[34] Ministry staff will also prepare an assessment report of the application, which 
includes any recommendations.  The draft authorization, assessment report, and all 
supporting documentation, is then provided to the director for his or her 
consideration.   

[35] The fifth step is the decision by the director on the permit application.  The 
director is typically involved at the end of the process.  However, Ministry staff may 
discuss the project with the director earlier in the process, and seek guidance on 
any issues arising.  In this case, Ministry staff approached the Delegate for 
guidance on a number of occasions.  

[36] The subject application process took over 2 years to complete.   

Why did Cobble Hill apply for a permit to discharge waste?  

[37] As a matter of clarification, Cobble Hill did not make the original application 
for a permit: the application was made by South Island Aggregates Ltd. (“SIA”).  It 
was not until February of 2013 that the companies asked the Ministry to change the 
applicant to the owner of Lot 23: Cobble Hill.   

[38] SIA filed the initial application because it is the operator of the rock quarry 
on Lot 23.  SIA operates the quarry under mining permit Q-8-094, issued by the 
Ministry of Energy and Mines.  The mine permit was issued to SIA on April 20, 
2009.  Cobble Hill leases Lot 23 to SIA for the mining operation.  The quarry began 
operating in 2006, and it is expected to be mined over the next 40 to 50 years. 

[39] The mine operations extend onto Lot 21, to the north of Lot 23.  The owner 
of Lot 21 is 0782484 B.C. Ltd.  This company is referred to in this decision as “the 
numbered company”.  Lots 21 and 23 are being mined at this time.   

[40] Marty Block and Mike Kelly are directors and officers of all 3 of the closely 
held companies.   

[41] SIA originally sought the Permit as a potential solution to a requirement 
under the mine permit.  Once mining operations are completed in 40 or 50 years, 
the mine permit requires the quarry to be reclaimed.  This is to be accomplished by 
filling the quarry with soil and restoring the land to a condition similar to what it 
was prior to excavation.  It is estimated that Site has the capacity/requirement to 
accept a total of 15,000,000 cubic metres of material for mine reclamation 
purposes.   

[42] Although there is little evidence on this point, it appears that SIA’s plan was 
to start “stockpiling” clean fill at the surface of the quarry, and then deposit it into 
sections of the quarry as the mining of that section is completed.  SIA had begun 
stockpiling clean fill on Lot 21, to be used as needed.  However, in or about late 
October of 2010, approximately 1,250 tonnes of contaminated soil was deposited 
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onto Lot 21 from a site in Greater Victoria.  SIA noticed an odour coming from the 
soil and contacted the company that had sent it.   

[43] Testing revealed that some of the soil had concentrations of 
tetrachloroethylene, also known as perchloroethylene (“PERC"), above the 
residential land use standards set out in the Contaminated Sites Regulation, and 
could not be accepted as clean fill for the quarry.  Mr. Block notified the Ministry of 
the PERC soil.  Because there was no soil relocation agreement or other 
authorization in place for this soil, the numbered company was in contravention of 
the Act.  The PERC soil was subsequently moved to Lot 23, segregated, and 
covered with a tarp while the Ministry worked with the numbered company to 
determine how to proceed.   

[44] The Panel heard a great deal of evidence about the PERC soil and the various 
issues that arose in relation to that soil.  The way that the PERC soil issue was 
handled by the company appears to have fueled concerns in the community about 
the company’s fitness and suitability to operate a contaminated soil landfill under a 
permit.  However, for the purposes of this Background, the importance of the PERC 
soil is that it may have been the impetus to the permit application.   

[45] There was now a need to deal with the PERC soil on the Site.  There was also 
a need to reclaim the quarry.  A contaminated soil landfill facility would meet both 
needs, and would be a way to turn the reclamation requirement under the mine 
permit into a business opportunity.  From Mr. Block and Mr. Kelly’s experience with 
a trucking business, they knew that there were very few facilities authorized to 
accept contaminated soil on southern Vancouver Island.  If the quarry on Lot 23 
was a suitable site, it would reduce the truck traffic carrying contaminated soil up 
island, fill a need for the construction industry, offer a solution to reclaiming the 
quarry, and could also be a solution to the PERC soil issue.   

[46] As a result, in the summer of 2010, SIA began investigating the possibility of 
developing a landfill for contaminated soil on Lot 23.  It retained Active Earth 
Engineering Ltd. (“Active Earth”) to draft the permit application and undertake the 
technical assessment of the Site.   

The Site 

[47] The Site is located within the Shawnigan Lake watershed.  Shawnigan Creek 
runs through the Site within its eastern boundary, and ultimately flows into 
Shawnigan Lake.  A bridge over the creek allows access to the rest of the Site from 
Stebbings Road.  An ephemeral stream is located to the west of the Site (on CVRD 
property).  It flows in a southerly direction and eventually flows into Shawnigan 
Creek, approximately 1 kilometre north and downstream of the Site.  A tributary to 
this ephemeral stream originates on the western side of the Site, near the quarry 
being actively mined, and flows off of the Site at the west property line.  This 
tributary is referred to in this decision as “the ephemeral tributary”.   

[48] Active Earth’s technical assessment of the Site was initially set out in a draft 
TAR.  The draft TAR was revised over time.  The final version was issued in August 
of 2012.  The TAR characterizes the geological and hydrogeological conditions of 
the Site, which is important for assessing the potential for environmental impacts 
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as a result of the requested permit.  The TARs also describe, in detail, the 
operations and design of the proposed soil treatment and disposal facility.    

[49] To understand the design of the facility, it is important to understand that the 
Site is not flat.  The mining excavations are occurring on a hill.  Active Earth 
describes the “pre-developed” Site as consisting of a “central crest” with runoff 
travelling downhill in all directions.  The general slope at the Site is from east to 
west, away from Shawnigan Creek.  The natural low point is located at the midpoint 
of the western boundary, in the location of the ephemeral tributary.  Therefore, the 
natural drainage pattern is towards the west.  The ephemeral tributary joins with 
the ephemeral stream on the CVRD property, which joins with Shawnigan Creek 
and, eventually, Shawnigan Lake.   

[50] According to Active Earth’s design of the facility, the ephemeral tributary will 
be the receptor of all water discharges from the Site after monitoring and 
treatment.   

[51] The majority of the Site is currently exposed bedrock within the footprint of 
the quarry and proposed facility.  Active Earth investigated the geology of the Site 
by reviewing background sources of information and obtaining information through 
drilling and testing of the rock on Site.  It drilled 5 wells in 3 locations within the 
active pit area (MW11-1, MW11-2 and MW11-3).  Two of these wells were “nested 
wells”, which means the well is screened at two different depths to allow for 
hydrogeological measurements: the “shallow” well is within the upper confining 
layer. 

[52] According to Active Earth’s final TAR, the Site is “underlain by shallow 
bedrock as expressed through steep slopes and significant rises in elevation.”  The 
peak elevation at the Site is approximately 340 metres-geodetic, and the ground 
surface generally rises to the south, reaching a peak elevation of 640 metres-
geodetic.    

[53] From its testing and drilling, Active Earth states that there appears to be a 
stratification of fracture/density/permeability beneath the Site.  It generalizes the 
bedrock into 2 distinct layers:  

• Upper bedrock from 0-75 metres with “negligible groundwater flow”; 
and 

• Deep bedrock below 75 metres with minor groundwater flow.   

[54] Active Earth describes the upper bedrock as an igneous intrusion of very hard 
granitic bedrock that has resisted erosion and resulted in a “local, knob-shaped, 
topographic high”.  The rock mined from the quarry is extremely hard.  No faults 
were mapped beneath the Site: the nearest fault identified was located 
approximately 3 kilometres southwest of the Site.     

[55] In the final TAR, Active Earth states that the “very low permeability” of the 
upper bedrock provides a “high level of protection” to the groundwater flow within 
the deep bedrock.  As the elevation of the ultimate pit bottom is 313.5 metres-
geodetic, Active Earth states that there will be 65 metres of this low permeability 
bedrock remaining beneath the ultimate pit bottom at the Site.   
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[56] The quarry excavation on Lot 23 is currently taking place on the western 
slope, and cuts into the hill.  As excavation has taken place on the western side of 
the hill, surface water flows into the excavation, where it collected for some time.  
This is sometimes referred to by the Appellants’ as a “lake”.  There was a 
photograph of a dog swimming in that “lake” that was entered into evidence during 
the hearing.5  When the “lip” of the excavation was blasted, the water flowed out, 
down the slope in the natural drainage pathway, towards the ephemeral tributary 
and stream.  Since that time, the evidence is that the excavated area no longer 
collects water.  The surface water simply flows down the hill, though the 
excavation, and continues its path west in the ephemeral tributary and into the 
ephemeral stream on the neighbouring property.   

[57] According to the final TAR, there is no mapped bedrock aquifer beneath the 
Site.6  However, it states that 2 bedrock aquifers were mapped nearby: the 
Shawnigan Lake/Cobble Hill aquifer is located 2 kilometres to the north of the Site; 
the Spectacle Lake/Malahat aquifer is located 1 kilometer east of the Site.     

[58] The groundwater conditions beneath the Site were determined by the 5 
monitoring wells.  Based upon its investigations and calculations of groundwater 
flow velocity and of hydraulic conductivity, Active Earth concluded that it would take 
3,000,000 years for groundwater recharged from the Site to reach Shawnigan Lake 
through the upper bedrock, and 103,000 years to reach the lake from the deep 
bedrock, including vertical and horizontal flow paths.  Its conclusions from the 
hydrogeologic conditions at the Site are set out at page 21 of the final TAR as 
follows:  

• Groundwater flow through the upper bedrock at the Site is negligible, 
therefore the risk of impacting groundwater is limited to the deep 
groundwater flow through bedrock. 

• Deep groundwater flow through bedrock occurs beneath a confining layer 
of lower permeability bedrock approximately 65 metres (210 feet) in 
thickness at the completion of mining. 

• The vertical travel time from ground surface to the deep bedrock aquifer 
would be greater than 100,000 years ….  

• Deep groundwater flow occurs at a velocity of approximately 1.7 metres 
per year, which is very slow and, therefore, further mitigates the risk of 
environmental impacts. 

• The horizontal groundwater travel time within the deep bedrock aquifer 
to the nearest existing water supply well … located 150 metres from the 
Site, is estimated to be approximately 88 years (plus an additional 
100,000 years for vertical travel time). 

                                       
5 There was disputed evidence during the hearing as to whether the collected water also included ground water 
that was flowing into the pit. 
6 An aquifer is a sub-surface formation that, relatively speaking, transmits specific volumes of water, also known 
as groundwater.   
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• Any leachate generated by the proposed facility has significant vertical 
separation from the deep bedrock aquifer. 

• Overall, the potential for leachate derived from the proposed facility to 
impact the environment via groundwater flow through the bedrock is 
extremely remote.  

[59] Given the proximity of Shawnigan Creek and its tributaries, Active Earth 
states that any discharge from the Site would have to meet the “fresh water 
Aquatic Life standards” under the Contaminated Sites Regulation.  It considered the 
Ministry’s Technical Guidance Document (“TG6”), a technical guidance document 
used to protect water resources when remediating a contaminated site under the 
Contaminated Sites Regulation.  It concluded that, because of the 75 metres of low 
permeability bedrock, and the fact there are no existing wells within 150 metres of 
the Site, TG6 did not require the discharge to meet Drinking Water standards.   

The application and review process 

[60] Active Earth submitted the application and a draft TAR to the Ministry in 
September of 2011.  There were many meetings, various site investigations, 
assessments, reports, letters, and revisions to reports and assessments.  There was 
also consultation with First Nations, agencies and the public.  The review process 
and the consultation process will both be discussed in some detail later in this 
decision. 

[61] During the review period, the design of the facility changed in response to 
additional information, as well as comments and concerns received as part of the 
consultation process.  In general, more protections were added to the design to 
address various concerns.   

[62] As part of the review and consultation process, the Ministry issued a Draft 
Permit to allow more specific and directed comments.  Further protections and 
requirements were added to the final Permit as a result of this process.   

[63] During the review process, there were 3 main entities involved: Active Earth, 
Ministry staff, in particular the Environmental Protection Officer assigned to the file, 
and staff from the Ministry of Energy and Mines.  Energy and Mines staff were 
involved primarily because the operation of a contaminated soil landfill in the 
quarry required an amendment to the reclamation plan under the mining permit.  
SIA applied to modify the reclamation plan concurrently with the section 14 permit 
application.  The combined changes and authorizations would allow contaminated 
soil to be treated and permanently encapsulated on the Site as part of the mine 
reclamation plan.   

[64] It should also be noted that a different section of the Ministry was also 
involved with the Site and with Lot 21: the Land Remediation Section of the 
Environmental Protection Division of the Ministry.  This section of the Ministry deals 
with contaminated sites.  It was involved with Lots 21 and 23 because of the PERC 
soil issue.  Kerri Skelly, a Senior Contaminated Sites Officer with this section, was 
overseeing the PERC soil issue for the Ministry.  Active Earth was retained to 
develop a remediation plan for the PERC soil, which it did.  As of January 2014, the 
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Land Remediation Section’s position was that, if the PERC soil fell within the 
parameters of acceptable soil under the Permit, the Land Remediation Section need 
not be involved any further. 

The Facility Design 

[65] Active Earth designed the facility to have soil management, soil treatment 
(i.e., bioremediation), and soil encapsulation areas.  Contaminated soils would be 
accepted at the Site to fill the mine pit.  The plan is to fill the mine pit (reclaim the 
mine) while the mine is active.  The two operations would be occurring 
concurrently.  The facility will expand the number of encapsulation cells as the 
quarry progresses.  

[66] The types of contaminated soils to be accepted at the Site are soils that 
exceed residential, commercial and industrial land use standards as defined in the 
Contaminated Sites Regulation.  Specifically, the facility will accept soils containing 
one or more of the contaminants listed in schedules 4, 5, 7 and 10 of that 
regulation.  The facility would not accept soils that are leachable or exceed the 
Hazardous Waste Regulation standards.   

[67] The type of contaminants that may be accepted at the facility range from 
high levels of sodium (salt), to soils with some level of hydrocarbon contamination.  
The final TAR describes the broad categories of contaminants, and specific 
contaminants, that would be accepted at the facility for treatment and disposal: 

Inorganic Substances – Metals 

Petroleum Hydrocarbons – benzene, Ethylbenzene, Toluene, Xylenes 
(BTEX), Styrene, Methyl Tributyl Ether (MTBE), Volatile Petroleum 
Hydrocarbons (VPH), Light Extractable Petroleum Hydrocarbons (LEPH), 
Heavy Extractable Petroleum Hydrocarbons (HEPH) 

Polycyclic Aromatic Hydrocarbons – Benzo[a]pyrene, 
benz[a]anthracene, benzo[b]fluoranthene, benzo[k]fluoranthene, 
dibenz[a,h]anthracene, indeno[1,2,3-cd]pyrene. Maphthalene, 
phenanthrene, pyrene, 

Chlorinated Hydrocarbons – including, Chlorinated aliphatics, 
chlorobenzenes, dichlorobenzenes, hexachlorobenzene, lindane, 
monochlorobenzene, tetrachloroethylene, trichloroethylene, vinyl 
chloride, polychlorinated biphenyls. 

Phenolic Substances – Chlorinated phenols, pentachlorophenol, 
nonchlorinated phenols 

Glycols – Ethylene Glycol, Propylene Glycol 

[68] In addition, waste materials from industrial processes can include incinerator 
ash (non-Hazardous Waste) containing contaminants identified above.  No disposal 
of liquids will be allowed.  

[69] The facility has been constructed.  It has paved areas for managing and 
treating soils, with surface water and leachate controls including berms, trenches, 
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catch basins, holding ponds, treatment systems and monitoring locations.  In 
particular, the facility includes the following: 

• a weigh-scale near the front entrance; 
• a gated access point;  
• a soil management and treatment area with runoff containment and 

treatment facilities; 
• a permanent encapsulation cell area; 
• a water treatment area with holding tanks and treatment system; and 
• a settling pond with water discharge structure. 

[70] A Site Plan showing the general layout of the facility is attached as Appendix 
B to this decision.7 

[71] According to the final TAR, all surface water, shallow seepage and potential 
leachate will be managed within the footprint of the existing mine, and discharged 
to ground along the western property line.  Three potential water discharge 
pathways are addressed in the facility design: 

• surface water without potential to contact contaminated soils (non-contact 
water); 

• surface water that may contact contaminated soils in the soil management 
and treatment area (contact water); and, 

• shallow groundwater seepage and/or infiltrating surface water that may 
contact contaminated soils within the permanent encapsulation area 
(leachate). 

[72] The facility is designed to work as follows.  

a) Soil management and bioremediation treatment area 

[73] As the title suggests, this area is used for 2 purposes: soil management and 
soil treatment (i.e., bioremediation).  These areas are located on one large, 
rectangular, asphalt-paved pad (approximately 1,800 square metres), and is the 
first component of the facility that is encountered after the bridge.   

[74] Prior to transport to the Site, contaminated soil will be characterized at the 
source site in accordance with the Contaminated Sites Regulation.  This will be 
reviewed by a qualified professional at the source site before the soil is transported 
to the Site.  Also prior to transport, a tracking identification number is assigned to 
each shipment.  This tracking number stays with the soil at the Site and follows the 
soil through the remediation and disposal process (i.e., receiving, storage, 
treatment and final placement).  The soils to be landfilled will be tracked to the 
encapsulation cell where the soil is permanently placed. 

[75] Incoming soil will be weighed at the existing weigh scale located at the 
eastern entrance to the Site.  The soils will then be deposited and inspected in the 

                                       
7 This Site Plan is included in the Permit as “Figure A”. 
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soil management area to ensure there are no hazardous waste soils.  This area will 
also include a holding cell designated to temporarily store suspect or rejected soils.   

[76] In addition to checking soil chemical quality, incoming soils will also be 
screened for soil moisture content (an issue when soils are supersaturated and free 
water is able to drain from the soil).   

[77] Soil will be stockpiled in the soil management area.  Once soil quality has 
been confirmed by qualified personnel, the soil may be relocated on the Site to the 
adjacent soil treatment area or to the permanent encapsulation area, depending on 
the nature of the contaminants (treatable versus untreatable).  

[78] Untreatable soils will be stored temporarily in the soil management area 
where they will be protected from weather.  If a permanent encapsulation cell is 
ready, the soil will be landfilled in the cell immediately.  If a permanent 
encapsulation cell must first be constructed for that soil, the soil will remain in the 
soil management area.  These soils will be kept protected from weather and surface 
water to limit leachate generation.   

[79] The soil treatment area is designated for longer term soil 
treatment/bioremediation, which will be explained under a separate heading, below.   

[80] Its physical design and how the design will protect the environment are 
explained in Active Earth’s final TAR, and are summarized as follows. 

[81] The soil treatment and management area is built on a road base, sloped 
towards a series of catch basins, with a leak detection system installed underneath.  
A berm around the soil management and treatment area will ensure that surface 
runoff is confined and collected in the catch basins.  A secondary barrier is placed 
beneath the asphalt and road base.  It consists of a synthetic liner and protective 
geomembrane over a layer of till.   

[82] Beneath these two layers is a leak detection and collection system, consisting 
of a network of perforated PVC piping, sloped to collect and convey any leakage to 
a central monitoring port.  The port is accessed from the surface, and is to be 
monitored on a daily basis at times when the management area is in use.   

[83] Cleaning ports are also included in the leak detection and leachate collection 
system design.  Any leachate generated by soil contact with precipitation in this 
management area will be detected by routine monitoring of water quality at the 
sampling port ahead of the catch basin.   

[84] Water collected in the catch basin will be piped to a dedicated reservoir 
within the water treatment area, where it will be monitored again prior to treatment 
and discharge through a settling pond located on the west of the Site, near the 
property boundary and ephemeral tributary.  The catch basins are equipped with 
filter cloth to prevent the collection of solids and silting of piping and the reservoir.  

[85] The final TAR also considered soil moisture content issues, noting that free 
water can provide a transport mechanism for contaminants to mobilize and 
potentially create leachate, at least until the soil drains to a stable moisture 
content.  It states that the potential to generate leachate from supersaturated soils 
presents a very low risk, as the soils accepted to the facility will not be leachable 
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and the volume of water derived from supersaturated soils will be small.  In part, 
this is because contaminated soils cannot be transported if free water is able to drip 
from the transport trucks.  If supersaturated soils are received, the moisture 
content will be treated to below saturation levels in the soil management area.   

b) Surface Water Management (storm water run-off) 

[86] There is no dispute that some surface water (rain or snow) at the Site will 
come into contact with contaminants: it is unavoidable.  The facility’s design 
addresses both contact and non-contact water.  The basic plan is to ensure that 
potentially contaminated water and clean water are kept separate throughout the 
life of the operation, through the following design.   

[87] Non-contact water will be diverted around, and away from, the active area of 
the landfill (the quarry) and the soil treatment and management area using 
drainage ditches.  The drainage ditches will be constructed around the active 
perimeter of the landfill cells, and around the soil management and treatment area.  
These ditches will collect all surface water runoff and discharge it to the settling 
pond.  Flow pathways will be constructed with sufficient capacity to handle the 
“worst case scenario” of a 1-in-200 year, 24-hour storm, plus melting snowpack. 

[88] As noted in the earlier section, any contact water on the pad of the soil 
treatment and management area will go into catch basins tied to a dedicated 
reservoir, and then to the water treatment system.  Any rainwater (surface water) 
that comes into contact with the soil management and treatment area will also be 
diverted into catch basins, and piped to the water treatment area.  The collected 
water will be routinely sampled.  The water will be handled in “batches” and either 
discharged to the settling pond directly (if the samples are clean), or run through 
the water treatment system and then discharged to the settling pond.   

[89] Measures will also be taken to minimize the leaching of contaminants from 
soils through contact with precipitation by covering the stockpiles with tarps.  Some 
areas will have a permanent cover.   

c) Soil Treatment Area – Bioremediation  

[90] Soils contaminated with organic contaminants (e.g., petroleum hydrocarbons 
or chlorinated hydrocarbons) will be treated using bioremediation.  According to the 
final TAR, this is a waste management technique that involves the use of naturally 
occurring organisms to remove, break down or neutralize contaminants, also 
referred to as “land farming” or land treatment.  It takes place above-ground, using 
natural processes to reduce concentrations of organic contaminants through 
biodegradation.   

[91] At the facility, this will be done by placing the treatable contaminated soils in 
thin-layered rows over the ground surface within the soil treatment area.  This 
introduces oxygen, thereby stimulating aerobic microbial activity in the soils.  The 
enhanced microbial activity results in degradation of absorbed petroleum product 
constituents through microbial aspiration.  Nutrients may also be added to enhance 
the microbial activity.  Physical methods to accomplish bioremediation at the facility 
will include employing effective aeration equipment (consisting of a disking device 
towed behind a tractor so that aerated soils are not tamped by the tractor tires), 
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and adjusting the pH and nutrient supply (through the periodic application of solid 
fertilizers, lime and/or sulfur while disking to blend soils with the nutrients). 

d) Permanent Encapsulation Cells 

[92] Inorganic/untreatable materials will be permanently encapsulated in 
engineered landfill cells of various shapes and sizes, equipped with leak detection 
and leachate collection systems.  The final TAR provides that precautions will be 
taken to segregate potentially incompatible wastes by encapsulating these waste 
materials into separate cells.  Cell sizes are flexible, and it is possible to create very 
small cells to mitigate this concern.  

[93] The cells are engineered to provide permanent isolation of the contaminated 
soils.  Synthetic liners are used to fully encapsulate the soil that will be placed in 
the cell.  Individual cells will be developed in an order that follows the quarry 
excavation plan.   

[94] To address any water that might infiltrate these cells and come into contact 
with the contaminated soil (e.g., surface water and/or shallow groundwater 
seepage), the cells will be ordered in a particular way.  The encapsulation cells will 
be established on a compacted clay till surface, placed on the quarry floor, and 
form a slope that will allow water flow towards the water treatment system and 
lowest point; i.e., the slope will be to the west.  A drainage layer will then be placed 
above the till, followed by a 40 millimetre LLDPE base liner.8  Leak detection piping 
is proposed to be installed in the drainage layer below the base liner at the bottom 
of the quarry, and will drain to a leak detection sump and then to a separate leak 
detection reservoir. 

[95] The first cells constructed on the base layer will constitute the “first lift”.  
Each cell in the first lift is planned to be approximately 10 metres high.  The cells 
will be developed as mining proceeds along the base of the quarry.  The cells in the 
first lift will be capped with a second LLDPE liner and drainage layers, which will 
form the base of the next lift, also approximately 10 metres high.  Upon placement 
of the cap liner, each cell will be covered with clean soil.   

[96] The second lift of cells will be constructed on top of the first lift, in a 
horizontal manner, as the landfilling/reclamation activities progress.  The liner from 
the layer below (on top of the first lift) will serve as the base liner for the second 
lift.  This lift will also be capped and have a liner and a drainage layer.   

[97] A drainage layer between each lift allows the cells to drain freely downslope, 
into a chimney drain that flows to collection piping at the base of the slope.   

[98] Water in the collection piping flows to the leachate detection reservoir for 
monitoring prior to treatment and discharge into the settling pond.  Water will not 
be allowed to accumulate in the encapsulation area.  All water and leachate will be 
managed by gravity drainage to avoid pooling water within the encapsulation area, 
and to avoid the need for pumping to discharge. 

                                       
8 LLDPE refers to a type of plastic called “linear low-density polyethylene”. 
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[99] A maximum of three lifts is planned.  The final, or third lift, is expected to be 
approximately 6.5 metres high.   

[100] The final TAR provides that the individual cells will be linked together to 
ensure that the leak detection and leachate collection systems are, and remain, 
effective as the landfill area expands.  The drainage layers (horizontal drainage 
blankets and chimneys) will be hydraulically linked and flow into leachate collection 
piping located at the toe of the cells, drain to a single leachate collection sump, and 
then to a leachate detection reservoir.  It is expected that, as the landfill area 
expands, networks of leachate collection pipes will be developed and will flow to the 
main collection sump.   

[101] Following closure of the facility, a 2 meter clean soil “cap” will be placed over 
the Site to remove terrestrial exposure pathways to the contaminated soils, in 
addition to the LLDPE cap liner.  The final cap will be graded to promote surface 
drainage away from the landfill, and surface water diversion/control measures will 
be taken to re-direct surface flows around the landfilled area.  Any rainwater falling 
on active permanent encapsulation cells will be collected, tested, and treated in a 
separate, closed system prior to discharge to the settling pond. 

[102] In summary, Active Earth’s design includes 8 layers of protection to eliminate 
the potential for any leachate to enter the subsurface environment.  It describes 
the protection as follows:  

1. Only non-leachable materials will be accepted at the facility. 

2. Surface water management and drainage works will intercept and direct 
surface runoff around the encapsulation area, and final cover slopes will 
promote drainage away to prevent infiltration of precipitation. 

3. Multiple impermeable 30 millimetre LLDPE covers will be constructed, 
including the final cap and individual containment cells. 

4. Compaction of contaminated soil within the cells will limit infiltration of 
precipitation. 

5. Placement of a 40 millimetre LLDPE impermeable synthetic base liner, 
protected from puncture by non-woven geotextile, sand layers and 
supervision of installation. 

6. A positive drainage base layer (leak detection) directed to the treatment 
plant. 

7. A compacted till layer underlying the drainage layer with a permeability 
of less than 1x10-8 metres per second. 

8. Native bedrock with a permeability of 8x10-10 metres per second.  

[103] Following the issuance of the Permit, the design was revised to include a 
seepage blanket in the base liner along the pit bottom.  This will be discussed when 
the Panel evaluates the new evidence on the facility design.   

e) Water Treatment System 

[104] All piping will lead to a water treatment area comprised of holding tanks, the 
water treatment system, the settling pond and water discharge location.  These are 
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all located along the western boundary of the Site, near the tributary to the 
ephemeral stream.  Non-contact surface water that is re-directed from the soil 
management and landfill area will lead directly to the settling pond. 

[105] Ultimately, all surface water, and all potential effluent, will flow to the water 
treatment area and, eventually, the settling pond.  The flows from the 3 potential 
leachate generation pathways (the soil management and treatment area, leak 
detection from the encapsulation area, and the leachate detection from cell 
drainage in the encapsulation area) will be collected in separate containment 
reservoirs.  The water in the reservoirs will be tested, allowing for general 
monitoring of the facility’s performance, and enabling identification of leachate 
generation volumes and concentrations from specific pathways for targeted 
remedial measures. 

[106] The proposed water treatment system is composed of catch basins, piping, 
dedicated reservoirs, a pH control and flocculent injection system, a primary 
settling tank with 3 separate chambers in series, parallel bag filters and activated 
carbon vessels, and a flow meter.  Suspended solids are removed through filtration 
and the settling pond.  Treated water can be recirculated if additional treatment is 
needed.  If monitoring results indicate a need, additional treatment technologies 
may be added. 

f) Settling Pond 

[107] All water managed on the Site will, ultimately, flow to the settling pond near 
the western boundary.  If any of the water has the potential to encounter 
contamination, it will be monitored prior to reaching the settling pond.   

[108] There will also be monitoring of the settling pond to provide a secondary 
level of protection, and ensure that all managed waters meet the applicable 
standards.  

[109] Runoff that does not have the potential to encounter contamination will flow 
directly to the pond.   

[110] The settling pond is incorporated into the design to reduce the total 
suspended solids in the effluent prior to discharging it to downstream watercourses.  
Sediments and sludge collected in the settling pond and the water treatment 
system will be considered “suspect soils”, and managed accordingly.  The settling 
pond is designed to accommodate a 1-in-200 year, 24-hour, storm event.  It is also 
designed to remove solids for a 1-in-10 year, 24-hour, storm event.  The settling 
pond and 200-year overflow spillway will have rock rip rap, infilled with concrete to 
ensure that a low velocity, low energy flow is maintained during all runoff events.  

g) Water Discharge 

[111] The location of the final discharge of effluent from the settling pond is into 
the existing, natural drainage path referred to in this decision as the ephemeral 
tributary.  This tributary is the headwater to the ephemeral stream to the west of 
the Site.  The settling pond will discharge diverted rainwater to this location (the 
majority of water discharged), as well as the post-treatment effluent.  Active Earth 
expects the rates and volumes of discharged water to be similar to natural 
conditions.  The rate of run-off is not expected to change substantially because no 
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water will be added for treatment, and no groundwater will be encountered 
(because the bedrock is naturally shallow, exposed and very low permeability).  

[112] The initial proposal in the TAR was that discharged water would meet BC 
Water Quality Guidelines for freshwater Aquatic Life.  However, this was later 
changed as a result of the consultation process.  The discharged water is now 
proposed to meet the most stringent of BC Water Quality Guidelines for Drinking 
Water use or Aquatic Life.  If the water treatment system, as designed, is unable to 
achieve suitable effluent quality, the system design will be adjusted and, while any 
such adjustments are underway, effluent may be trucked to a treatment facility on 
an “as-needed” basis.  Alternatively, additional storage tanks could be temporarily 
brought to the Site. 

The Permit 

[113] The Delegate issued the Permit to Cobble Hill on August 21, 2013, pursuant 
to his authority under a May 13, 2013, delegation from the Director, Jennifer 
McGuire, and pursuant to section 14 of the Act.  A copy of the Permit is included at 
Appendix C to this decision. 

[114] The Permit is 20-pages, with an additional 2 pages of maps.  It authorizes 
the soil treatment facility, landfill, water treatment system and settling pond, as 
designed by Active Earth.  However, the Delegate required an additional 2 
monitoring wells to be added to the Site, at locations that he specified (MW-4 to the 
south of the quarry near the boundary, and MW-5, downgradient and outside of the 
northern boundary of Lot 23).  Some of the main authorizations, requirements and 
conditions of the Permit are set out below. 

[115] Section 1 of the Permit addresses the “Authorized Discharges”.  It states that 
the “combined maximum rate of discharge from the treatment and to the landfill 
facility is 100,000 tonnes per year”.  It describes the characteristics of the soil that 
can be accepted at the facility generally.  It also sets out the characteristics of the 
soils that can be bio-remediated at the treatment facility, and the characteristics of 
the discharge.   

[116] Regarding the landfill facility, the Permit describes the characteristics of the 
contaminated soil and associated ash that may be discharged into the landfill.  It 
expressly prohibits hazardous waste, liquids, putrescible and other wastes not 
specifically authorized in the Permit. 

[117] Section 1 also addresses the characteristics of the discharge of effluent from 
the water treatment system.  In particular, subsection 1.4.4 states: 

The characteristics of the discharged treated effluent must be 
equivalent to or better than the most stringent of those British 
Columbia Approved Water Quality Guidelines (BCAWQG) and A 
Compendium of Working Water Quality Guidelines for British Columbia 
(BCWWQG) for Freshwater Aquatic Life (AL) protection and Drinking 
Water (DW) uses for the parameters of concern: Inorganic Substances 
including metals, VPHw, LEPHw, VHw6-10,PAHs, BTEX, Styrene, 
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Chlorinated Hydrocarbons, Phenolic Substances, Chloride, Sodium, 
Glycols, pH and Oil and Grease. 

Dioxins and Furans analysis must be conducted at a laboratory and 
using an analytical method agreed to by the Director and results must 
be below detection limit at all times.  

The source of the discharge must be limited to site storm water runoff 
and … [the works authorized by the Permit].  

[118] The Permit also addresses the rate and characteristics of any discharge of 
storm water from the settling pond.   

[119] Subsection 1.5.3 addresses allowable background concentrations in the 
settling pond for flood events up to 1-in-10 year return period flood event of 24 
hour duration.   

[120] Section 2 of the Permit establishes “General Requirements”, including what 
cannot be accepted for treatment, the requirements for screening and acceptance 
of a soil, requirements for “suspect” or “confirmed” unacceptable soils or ash, 
requirements for bedrock integrity and risk assessment reports prior to construction 
of any landfill cells, and requirements regarding the bioremediation operation.  
Section 2 also addresses: erosion and sedimentation control, odour control, dust 
control, spill reporting, maintenance of works and emergency procedures.   

[121] Of note, subsection 2.13 requires an Environmental Procedures Manual to be 
prepared, submitted to the director for approval, and kept current and available for 
use as a guide to the operation of the facility at all times.  The subsection states 
that the manual must cover “all typical aspects of the soil treatment, water 
treatment and landfill facilities”, and sets out a long list of topics that must be 
included.  Some of the topics to be covered require a separate plan, such as a Soil 
Acceptance Plan, a Water Management Plan, and an Environmental Monitoring Plan 
(to include on and off-site monitoring locations and sampling procedures).   

[122] Active Earth prepared an Environmental Procedures Manual for the operation 
that was accepted by the Delegate.  This manual was referred to at various times 
during the hearing.   

[123] Subsection 2.14 of the Permit also requires Cobble Hill to establish an 
“Advisory Committee” and develop terms of reference for the committee to the 
satisfaction of the director.  The committee must be composed of 1 representative 
of each relevant regulatory agency and 1 representative from the local government.  
It must meet annually, within 3 months of Cobble Hill’s submission of its annual 
report.  The committee is to provide advice to the director and, based on that 
advice, the director may revise the monitoring, sampling and reporting 
requirements set out in the Permit.  

[124] Section 3 sets out detailed “Monitoring and Sampling Requirements”.  Some 
of those requirements will be discussed in more detail later in the decision. 

[125] Section 4 of the Permit addresses “Security Requirements”.  This section 
covers requirements for a closure plan for the facility, and the posting of security in 
a form and amount specified by the director.  It requires a cost estimate to be 
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prepared for “maintenance, monitoring, remediation and closure of the landfill for 
the active life of the site and a minimum twenty-five year post closure period”.  An 
updated cost estimate must be reassessed and submitted to the director for 
approval at least once every 5 years and the security adjusted accordingly.     

[126] Section 5 of the Permit sets out “Reporting Requirements”.  It sets out a long 
list of the records that Cobble Hill must maintain for inspection, and establishes 
requirements for environmental quarterly and annual reports.  These environmental 
reports must be provided to the director, and posted online.  In addition, a copy of 
the environmental annual report must be provided to the local library.   

[127] The final section of the Permit (section 6) provides for non-compliance 
reporting.  This section requires Cobble Hill to provide the director with a detailed 
written report within 30 days of any non-compliance occurrence. 

The Appeals 

[128] The Appellants’ respective Notices of Appeal were filed in August and 
September of 2013.  The Appellants each provided a long list of grounds for appeal, 
many of which were the same, or substantially similar.  Some of the grounds for 
appeal raised by the CVRD, Mr. and Mrs. Hayes and Mr. Sanders were “struck” by 
the Board as being beyond the scope of section 14 of the Act (see, Cobble Hill 
Holdings Ltd. v. Ronald Witherspoon, CVRD, John and Lois Hayes and Richard 
Sanders, Decision Nos. 2013-EMA-017(a), 019(b), 020(a), 021(a), February 5, 
2014).  In addition, an appeal filed by Ronald Witherspoon was struck in its 
entirety.  

[129] In general, the Appellants agree that there is a need for facilities to deal with 
the type of contaminated soils addressed in the Permit.  However, all of the 
Appellants are concerned that neither the Site, nor the facility’s design, will protect 
the environment.  In particular, they believe that the Site and the design will not 
protect local wells, the ephemeral stream, Shawnigan Creek, Shawnigan Lake, and 
the wetlands around the lake.  Thus, they believe that the facility may harm the 
domestic water supply, water for irrigation, and fish habitat.   

[130] In addition, all of the Appellants maintain that there was insufficient 
geological testing of the Site to determine the nature of the bedrock and, 
specifically, whether there are fractures that provide pathways for contaminants 
into the water sources.  They believe that there is simply too much uncertainty in 
the geology and hydrogeology, and there are simply too many risks to the 
environment, to allow this facility to operate on this Site.   

[131] In addition, Mr. and Mrs. Hayes feel betrayed by the Ministry.  They maintain 
that the Ministry issued the Permit on the basis of inadequate and inaccurate 
information.  They maintain that the facility will have a negative economic impact 
on the community and they urge the Panel to consider how living in such an 
environment, and the resulting “stigmatization”, impacts the residents.  

[132] Mr. Sanders is concerned that the Permit will be precedent setting and, if 
allowed, future permits will be sought in the area, making the community, and the 
lake, a “dumping ground for all”.   
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[133] The Panel has summarized the Appellants’ specific grounds for appeal of the 
Permit, below.  

The Residents Association  

[134] The Residents Association submits that: 

1. The testing and assessment of the suitability of the Site’s geology and 
hydrogeology was inadequate and incomplete. 

2. The monitoring and water treatment plans are deficient. 

3. The Delegate failed to apply the appropriate test for the issuance of the 
Permit.  In particular, the Delegate failed to ascertain the degree of scientific 
uncertainty related to the facility, and the degree of risk associated with a 
containment failure at the facility.  

4. The Delegate failed to ascertain the consequences of such a containment 
failure and how it could affect the environment and drinking water in the 
Shawnigan Lake watershed.  

5. The Permit Holder is not a sufficiently reliable operator to entrust with this 
facility. 

6. The proposed financial terms contained in the Permit are insufficient and 
calculated on the wrong principle; namely, the cost to close the facility, 
rather than the cost to clean up the environment if there is a containment 
failure. 

[135] In addition, during closing arguments, the Residents Association raised a new 
ground for appeal.  It argued that the Delegate did not have the jurisdiction to 
issue the Permit because of the limitations set out in the delegation document.  
Further, it asserts that the letter of delegation requires the Delegate to consider 
policies set by the Director, but he failed to do so.  In failing to consider the 
policies, the Residents Association argued that the Delegate exceeded his 
jurisdiction.  Cobble Hill objects to this ground being added at such a late date, and 
submits that it should be rejected.  The Panel does not agree.   

[136] The issue of whether the Delegate had the authority to issue the Permit goes 
to the “heart” of the decision-maker’s jurisdiction.  If the Residents Association is 
correct that the Delegate lacked the legal authority to issue the Permit, then the 
Permit is a nullity and that brings the appeals to an end.  This is a matter that must 
be considered by the Panel.   

[137] Further, the Panel finds that fairness to the other parties will not be 
compromised.  Although the other parties were surprised by the addition of this 
ground, they have had an opportunity to make full submissions in response to this 
issue, and have done so.  This issue is, for the most part, a legal one.  Any 
evidence that is relevant to the issue was presented during the hearing: no new 
evidence is required.  Therefore, the Panel will consider the merits of this ground 
for appeal in the decision. 
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The CVRD  

[138] The CVRD submits that: 

1. The Permit fails to adequately protect human health and the environment, 
and the design of the facility does not adequately ensure that contaminated 
soil, or associated effluent, will not adversely impact drinking water 
resources or the environment. 

2. The Delegate should have required alternative or additional tests and studies 
by an independent third party before issuing the Permit.  There is a 
divergence of professional opinion on the geology and hydrogeology of the 
area, and the risk to drinking water resources. 

3. The Delegate failed to consider, or give sufficient weight to, the public 
interest and the concerns expressed by the public and the CVRD, including: 
the Site’s suitability for a contaminated soil treatment and landfill facility, the 
facility’s impact on the community, and compliance and enforcement issues. 

4. The Delegate erred in not requiring a report by a geotechnical engineer 
before issuing the Permit, in order to confirm that the Site may be used 
safely for a contaminated soil treatment and landfill facility.  

5. The Delegate failed to consider, or give sufficient weight to, Cobble Hill’s 
compliance history under the Act and, particularly, the outstanding issues 
related to the PERC soil. 

6. The Permit fails to ensure adequate financial security to address any damage 
to the environment resulting from the facility. 

[139] The CVRD also submits that the Ministry lacks the capacity to enforce the 
Permit, and that this is evident from the Ministry’s enforcement record regarding 
this, and other facilities, in the Cowichan Valley.  

Mr. and Mrs. Hayes 

[140] Mr. and Mrs. Hayes raised a number of grounds for appeal which duplicate 
those of other Appellants.  Their unique grounds for appeal are summarized as 
follows: 

1. The Delegate erred by failing to order an independent hydrogeological study 
for the proposed site. 

2. The Delegate failed to consider the obligation of realtors and property 
managers to disclose threats to the environment of which they are aware 
including the potential impact to property and property owners from the 
permitted use of the Site.   

[141] Mr. and Mrs. Hayes also submit that the “process surrounding the issuance of 
the Permit was deeply flawed.”  They argue that the Delegate failed to follow key 
requirements in the May 2013 Ministry of Environment Statutory Decision Making 
Handbook.  For instance, they submit that he failed to put his mind to all relevant 
factors, use professional and impartial judgment (i.e., not be biased), and not fetter 
his discretion by following the opinions of another party.   
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Mr. Sanders 

[142] Mr. Sanders also raised several grounds for appeal which duplicate those 
raised by the Residents Association and the CVRD.  His additional grounds for 
appeal are summarized as follows: 

1. The Delegate failed to consider the impact on air quality of the permitted 
facility.  

2. The Ministry, which advised the Delegate, failed to give adequate 
consideration to the concerns identified during the consultation period.   

3. The Delegate failed to give adequate consideration to safety concerns 
resulting from the transport of contaminated soil to the facility by way of the 
Malahat highway.   

[143] Mr. Sanders also argues that the Delegate colluded with Cobble Hill.   

[144] Each Appellant seeks an order from the Board rescinding the Permit in its 
entirety.  

[145] Both the Delegate and Cobble Hill submit that the Permit was properly issued 
and will protect human health and the environment.  

The Hearing: process and preliminary objections and rulings 

[146] Pursuant to its authority under section 102(2) of the Act, the Board 
conducted these appeals as “a new hearing”: the matters were heard “afresh”.  This 
means that the parties were able to present evidence that was not before the 
Delegate when he made his decision.  As the Panel may make any decision that the 
Delegate could make and that the Panel finds is appropriate in the circumstances, 
the Panel has considered the evidence that was before the Delegate, as well as the 
new evidence, in order to make its decision on the appeals.   

[147] Although the Panel has broad decision-making powers and the ability to hold 
a new hearing, Cobble Hill submits that the Panel ought to show “deference” to the 
Delegate’s decision given his experience and expertise with the application and the 
Site.    

a) Deference  

[148] The oral hearing of the appeal was a long, complex and highly technical one.  
The hearing started on March 3, 2014 and continued over the course of 5 months, 
concluding on July 25, 2014.  During this time the Panel presided over a total of 31 
hearing days.  There were a total of 29 witnesses called to give evidence, including 
9 witnesses who were qualified by the Panel as experts in their fields.   

[149] The Panel heard extensive evidence regarding the suitability of the Site and 
the facility design that was not before the Delegate when he issued the Permit.  In 
addition, much has changed since the Delegate issued the Permit: further 
investigations have occurred, new information has emerged, 2 new monitoring 
wells were drilled and the drill core results obtained, new experts have reviewed the 
work carried out in support of the permit application, and further works have been 
added to the design of the facility.  Some of the issues that were outstanding when 
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the Permit was issued have been resolved, and other issues have emerged.  In 
short, there is evidence before the Panel that is materially different from the 
evidence that was before the Delegate. 

[150] The Panel accepts that the Delegate had the benefit of 2 years of information 
gathering and testing of that information in the permit application process.  Further, 
the Delegate has significant expertise in waste management and the permitting 
process.  However, the information that was available to the Delegate was also 
available to the Panel.  To that extent, the Panel had the benefit of the same 
evidence and expertise as did the Delegate.  To the extent that there is new 
information and new expert evidence that was not before the Delegate, the Panel is 
in a position to consider the matter afresh and make a new decision.   

[151] For these reasons, the Panel finds that no deference is owed to the Delegate 
in this appeal.  However, this finding does not preclude the Panel from agreeing 
with findings that have been made by the Delegate during the original decision-
making process. 

b) The Witnesses 

[152] As noted above, there were 29 witnesses who gave evidence at the hearing, 
9 of whom were qualified to give expert evidence.  Some witnesses testified 
together as a panel of 2 or 3, and some testified individually.  All provided their 
evidence under oath.  Some witnesses were on the stand giving evidence for many 
days.   

[153] All witnesses called by one party were available to all other parties for cross-
examination, and a number of witnesses were recalled to the stand on more than 
one occasion.   

[154] The Residents Association called 9 witnesses, 6 of whom were qualified as 
experts.  The CVRD called 5 witnesses, including an expert panel.  Mr. and Mrs. 
Hayes, and Mr. Sanders, testified on their own behalf, but did not call any 
additional witnesses.  The Delegate testified himself, and called an additional 9 
witnesses, many of whom were made available at the request of the Appellants.  In 
particular, at the request of the CVRD and the Residents Association, the Delegate 
called a number of scientists and technical experts from the government who 
provided advice to the Delegate, as well as staff from the Ministry of Energy and 
Mines to answer questions about the mine permit for the quarry.  The Delegate was 
on the witness stand for a number of days and was subject to rigorous cross-
examination.   

[155] Cobble Hill presented its evidence last and called only 2 witnesses: one of the 
principals of Cobble Hill, and a specialist blaster used by Cobble Hill to blast in the 
quarry.  Although Cobble Hill had indicated at the start of the process that it 
intended to call 2 witnesses from Active Earth, by the end of the hearing when 
Cobble Hill presented its case, it chose not to do so.  Nor did it call its expert, Dr. 
Kevin Morin, a hydrogeologist and the author of a February 25, 2014 report that 
was provided in advance of the hearing, and filed as an exhibit during the hearing.   

[156] Because Cobble Hill did not call these witnesses, the Residents Association 
and the CVRD argue that the Panel should give no weight to Active Earth’s TARs, or 
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any of its designs or plans.  Further, they submit that no weight should be given to 
the expert report prepared by Dr. Morin.  These Appellants further assert that the 
Panel should draw an adverse inference against Cobble Hill.  The Appellants argue 
that these documents cannot be offered by Cobble Hill to prove the truth of their 
contents and, without that proof, there is insufficient evidence to uphold the Permit.   

c) Panel’s ruling on adverse inference 

[157] The Panel finds it is not appropriate to make an adverse inference finding 
against Cobble Hill arising out of its decision not to call representatives from Active 
Earth, or Dr. Morin, to testify at the hearing. 

[158] In an appeal before the Board, as in other quasi-judicial and judicial 
processes, a party is entitled to decide who to call as a witness, and what 
argument(s) to pursue.  Although neither Dr. Morin, nor representatives of Active 
Earth, testified, Cobble Hill was under no obligation to call a particular witness to 
testify.  Cobble Hill was given Third Party status in the appeals because it has a 
direct interest in the outcome of the appeals: it could be substantially impacted by 
the result.  As a Third Party, it was entitled to cross-examine the witnesses put 
forward by the Appellants and the Delegate, and could choose to call witnesses in 
response, or choose to be silent.  It is the Appellants who bear the onus of proving 
their respective cases.  

[159] The Panel heard from a number of experts retained by the Appellants who 
were critical of the conclusions, opinions and reports of Active Earth and Dr. Morin.  
Rather than drawing an adverse inference from Cobble Hill’s decision not to call 
these witnesses, the Panel will consider all of the evidence before it, including the 
expert evidence that was tendered in response to, and was critical of, Active Earth 
and Dr. Morin.  The Panel will then determine how much weight ought to be given 
to their reports, assessments and opinions, given that it was not tested through 
questioning or cross-examination.    

d) Documents 

[160] In addition to the testimony of the many witnesses the Panel heard, there 
were also voluminous documents filed in support of the appeals.  The final TAR 
alone exceeds 1,000 pages.  In addition, the Delegate tendered his Book of 
Documents, which consists of 7 large volumes of file documents, containing over 
3,100 pages.  These 7 binders, plus 1 additional binder of documents supplied by 
Cobble Hill, were entered as exhibits at the hearing.  These binders are in addition 
to all of the expert reports filed by the parties in advance of the hearing.  

[161] During the course of the hearing, another 110 documents were entered as 
exhibits, thereby forming part of the very large body of evidence before the Panel.  

e) New Evidence 

[162] As stated above, the Panel heard evidence that was not before the Delegate.  
Some of that evidence is a result of the facility being able to receive certain soils 
after the Board varied the stay.  There are also monitoring well results available, as 
well as newly created plans, reports, and manuals that were required by the Permit 
(e.g., the Environmental Procedures Manual and the first environmental quarterly 
report).   
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[163] In addition, modifications have been made to the facility design in response 
to new data and to some of the concerns and evidence given during the hearing 
(e.g., the seepage blanket).   

ISSUES 

[164] The ultimate issue to decide is whether, based upon all of the evidence 
before the Panel, the Permit should be confirmed, varied or rescinded.  However, 
many of the Appellants’ grounds for appeal relate to allegations of defects in the 
decision-making process below, and defects in the Permit itself.   

[165] In relation to some of the issues raised regarding the decision-making 
process below, the hearing before the Panel, and the Panel’s ability to make a new 
decision, may be said to “cure” certain defects.  However, given the extensive 
evidence and submissions made on all aspects of the permitting review and the 
Delegate’s decision, the Panel will consider them in this decision. 

[166] The Panel finds that the first issue to be decided in this case is the 
jurisdictional argument raised by the Residents Association in its closing argument. 

A. Jurisdiction 

1. Does the letter of delegation authorize the Delegate to consider the subject 
permit application and, ultimately, to issue the Permit?    

[167] If the answer to that question is “yes”, the remaining issues, and sub-issues, 
to be decided in the appeals fall within the 3 main categories identified as B, C and 
D, below: 

B. The Ministry’s process: consultation, review and decision 

2. Were there errors in the consultation process?  

3. Did the Delegate properly consider the information obtained during the 
review process and properly exercise his discretion by making appropriate 
investigations, considering relevant information, and by applying relevant 
policies, in an unbiased manner?  

a. Ought the Delegate to have disregarded Active Earth’s technical 
information regarding the Site because it was acting as an “advocate”, 
rather than as Qualified Professionals during the application process?   

b. Did the Delegate apply the wrong standard or test when he assessed 
whether the application would protect the environment?  What is the 
appropriate level of “risk of harm” or approach to the evidence when 
considering whether to issue a permit under section 14 of the Act? 

c. Did the Delegate properly consider information regarding social and 
economic impacts? 

d. Should the Delegate have required the Site and the facility design to 
comply with the Hazardous Waste Regulation, Protocol 15, Technical 
Guidance 6, a particular Code of Practice and specific guidelines for 
municipal solid waste? 
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e. Did the Delegate rely on unverified, inaccurate or incomplete technical 
information when he made his decision? 

f. Did the Delegate properly consider public opposition to the application?   

g. Did the Delegate fetter his discretion, was he biased in favour of the 
project and/or did he collude with the permit applicant? 

C. Based upon the new evidence before the Panel: 

4. Is the Site suitable for the facility? 

5. If so, will the facility, as designed, protect the environment and human 
health? 

6. If so, do the terms, conditions and requirements of the Permit provide the 
appropriate safeguards to ensure the facility operates in a manner that 
protects the environment and human health, now and into the future?  

7. If so, is Cobble Hill a suitable entity to be named to the Permit?  Is it a 
reliable operator? 

D.  Enforcing Compliance 

8. Does the Ministry lack the resources and/or intent to enforce compliance with 
the Permit? 

DISCUSSION AND ANALYSIS  

A. JURISDICTION 

1. Does the letter of delegation authorize the Delegate to consider the 
subject permit application and, ultimately, to issue the Permit? 

[168] The Residents Association submits that it is a basic principle of administrative 
law that decisions or actions that are not authorized by the express or necessarily 
implied terms of a grant of authority are ultra vires, or beyond the jurisdiction of 
the decision-maker.  In the present case, the Residents Association submits that 
the Delegate lacked the authority to issue the Permit under the applicable 
delegation.   

[169] It submits that, according to the express language of section 14, a permit 
can only be issued by a director.  Section 1(1) of the Act defines “director” as “a 
person employed by the government and designated in writing by the minister as a 
director of waste management or as an acting, deputy or assistant director of waste 
management”.  The government employee designated as “director” in this case is 
Jennifer McGuire. 

[170] The Residents Association accepts that, pursuant to section 3(1) of the Act, a 
director has the express authority to delegate his or her statutory powers, duties or 
functions to a person, subject to the terms and conditions that the director 
considers necessary or advisable, except the power to establish protocols.  On May 
13, 2013, Ms. McGuire issued the following delegation to the Delegate: 
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ENVIRONMENTAL MANAGEMENT ACT 

Director’s Delegation 

WHEREAS: 

A. Section 3 of the Environmental Management Act, S.B.C. 2003 
(“the Act”) authorizes the Director to delegate to any person any 
power, duty or function of the Director under the Act, subject to 
the terms and conditions the Director considers necessary or 
advisable. 

B. I consider it to be necessary and advisable for the better 
administration of the Act to delegate portions of my authority 
under the Act subject to the terms and conditions set out below. 

THEREFORE: 

1. I, Jennifer McGuire, Executive Director, hereby delegate to Hubert 
Bunce, A/Director, Environmental Protection Regional Operations, 
West Coast Region, the following:- 

All sections of the Environmental Management Act, excepting 
sections 39 to 64 inclusive; and 

All regulations under the Environmental Management Act 
excepting the Contaminated Sites Regulation, section 7 of 
the Waste Discharge Regulation and section 2(9) of the 
Hazardous Waste Regulation.  

2. This delegation is subject to the following conditions: 

(a) This delegation will not exhaust or otherwise limit my 
authority as Director to exercise discretion in respect of any 
matter assigned to me under the Act. 

(b) In exercising his powers, duties and functions, the delegate 
must consider policies set by the Director. 

3. This delegation revokes all previous delegations to the delegate. 

4. This delegation does not give the delegate any power to further 
delegate under section 3 of the Act. 

5. This delegation is in effect only as long as the delegate remains in 
his current capacity within government. 

6. This delegation may be revoked or modified by me at any time. 

7. This delegation will not limit any authority that a person may 
otherwise enjoy by operation of law including by virtue of section 
23(3) of the Interpretation Act, R.S.B.C. 1996, c. 238. 

[Emphasis added] 

[171] Under paragraph 1, Ms. McGuire delegated her authority under the Act to Mr. 
Bunce, except sections 39 to 64.  These sections form Part 4 of the Act, titled 
“Contaminated Sites Remediation”.  In addition, Ms. McGuire excluded her powers, 
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duties and functions under the Contaminated Sites Regulation, and specified 
sections of the Waste Discharge Regulation and the Hazardous Waste Regulation 
addressing the ability to substitute requirements.  These latter 2 exclusions are not 
relevant to this Appellant’s argument under this issue. 

[172] The Residents Association submits that, although the Delegate understood 
that SIA’s application was for a waste permit to put contaminated soil in an 
otherwise uncontaminated area of a quarry under section 14 of the Act, in fact, the 
Site was already a “contaminated site” because of the PERC soil.  As a result, a 
section 14 permit could not properly be issued by the Delegate without considering 
the provisions of the Act regarding contaminated sites.   

[173] The Residents Association submits that the entire Site became a 
“contaminated site” when the PERC soil was moved to Lot 23.  Therefore, when the 
Delegate considered whether to allow the applicant to deposit and treat 
contaminated soil on the Site, he had to consider the legislative provisions 
governing contaminated sites; i.e., Part 4 of the Act and the Contaminated Sites 
Regulation.  Evidence that he did so, it says, is found in the fact that he considered 
certain contaminated sites policies and guidelines, such as Protocol 15 and TG6.  
Protocol 15 is a guidance document under the Contaminated Sites Regulation titled 
“Soil Treatment Facility Design and Operation for Bioremediation of Hydrocarbon 
Contaminated Soil”.  As noted earlier, TG6 is a Ministry guidance document titled 
“Water Use Determination” that is used by the Land Remediation Section when 
assessing proposals to remediate a contaminated site under Part 4 of the Act.   

[174] The Residents Association submits that, since the Delegate has not been 
delegated any authority to make decisions under either Part 4 of the Act or the 
Contaminated Sites Regulation, he lacks the necessary delegated authority to issue 
the Permit and the Permit is, therefore, unlawful.  

[175] The Residents Associations’ second main argument on the delegation relates 
to the wording of paragraph 2 which states, “In exercising his powers, duties and 
functions, the delegate must consider policies set by the Director.”  The Residents 
Association, as well as the CVRD, Mr. and Mrs. Hayes and Mr. Sanders, submit that 
2 of the Director’s policies were not considered by the Delegate prior to issuing the 
Permit; specifically, (1) the policy to ensure that scientific information was peer 
reviewable and came from an unbiased and independent professional, and (2) her 
policy to consider the financial stability of the applicant.  In failing to comply with 
these policies, they argue that the Delegate acted without authority.   

[176] In response, the Delegate submits that he was acting under a designation 
from the Director to make decisions under section 14 of the Act: Ms. McGuire’s 
delegation included her authority to issue permits under section 14 of the Act.  As 
the Director’s delegate, he has the authority to permit, and supervise, facilities for 
the storage, treatment and disposal of contaminated soil at commercial facilities. 

[177] The Delegate submits that the contaminated sites remediation provisions 
under Part 4 of the Act are distinct from the permitting provisions of the Act, which 
are found in Part 2.  He submits that the contaminated sites provisions in Part 4 are 
reactive, in that they provide the means to address sites which have become 
contaminated to ensure protection of the environment through remediation.  
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Conversely, the goal of the Permit issued under Part 2 of the Act is proactive: its 
goal is to prevent harm to the environment through the authorization of an 
engineered facility designed to screen, treat, properly manage, and store 
contaminated soils.   

[178] Cobble Hill agrees with the Delegate.  It reviewed the decision-making 
powers under Part 4 of the Act and the Contaminated Sites Regulation, and points 
out that none of these provisions would authorize this facility.  They address 
contamination that already exists, such as the PERC soil.  They do not authorize a 
facility that accepts contaminated soil.   

[179] Cobble Hill also submits that the argument regarding the director’s policies is 
incorrect.  It points out that the policies referenced by the Residents Association, 
and the other Appellants, are from the Ministry of Environment Statutory Decision 
Making Handbook, and the Ministry of Environment’s “Manual for Reviewing 
Environmental Impact Assessments to Support Effluent Permitting”, neither of 
which are “director’s policies”; rather, they are general Ministry policies.    

[180] Finally, Cobble Hill argues that, the fact that the Permit was granted for a 
property with contaminated soil on it, does not make it a “contaminated site”, or 
trigger Part 4 of the Act, for the purposes of this permit application. 

The Panel’s Findings 

[181] It is clear that the terms of the delegation limit the Delegate’s authority.  The 
question is whether the Delegate acted within the scope of his delegated authority, 
and whether he considered the relevant director’s policies.   

[182] In issuing the Permit, the Delegate purported to act under Part 2, section 14 
of the Act, not under Part 4 of the Act.  The Panel notes that Part 4 of the Act 
begins as follows: 

39 (1) In this Part …  

… 

“contaminated site” means an area of the land in which the soil or any 
groundwater lying beneath it, or the water or the underlying sediment, 
contains 

(a) a hazardous waste, or 

(b) another prescribed substance 

in quantities or concentrations exceeding prescribed risk based or numerical 
criteria or standards or conditions. [Emphasis added] 

[183] Upon a careful consideration of Part 4 of the Act, the Panel finds that it did 
not apply, and did not need to be considered, for the Delegate to make a decision 
under section 14 of the Act in this case, for this Site.  The Delegate was not 
required to consider issues related to the “remediation of a contaminated site”.   

[184] Remediation of the PERC soil in the “area of land” where it was placed, first 
on Lot 21, and later on a small portion of Lot 23, is unrelated to his consideration of 
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whether the application for the facility, on a different area of land, met the 
requirements of section 14 of the Act.  That is, whether to issue a permit 
authorizing the discharge of “refuse” (soil and industrial waste) to ground and 
“effluent” to an ephemeral stream from a “contaminated soil treatment facility” and 
a “landfill facility”.  The Panel finds that the Delegate was not required to consider 
the contaminated sites remediation provisions in either Part 4 of the Act or the 
Contaminated Sites Regulation.  To the extent that he did so, was solely at his 
discretion. 

[185] The Panel finds that the legislative scheme of the Act contemplates more 
than one authorization or regulatory activity occurring at the same time on the 
same property.  In this case, there was an independent remediation process taking 
place under Part 4 of the Act to address the PERC soil issue and an application 
process under Part 2 of the Act.  The remediation process was supervised by the 
Land Remediation Section of the Ministry; the permit application was supervised by 
the Regional Operations Branch of the Ministry.  The Site is also subject to a mine 
permit under different legislation (i.e., the Mines Act).  Each process is independent 
and subject to different legislative requirements.   

[186] In addition, the Panel has considered the types of decisions that a director 
may make under Part 4 of the Act and the Contaminated Sites Regulation.  The 
Delegate was neither required to, nor did he, exercise any of those powers during 
his review of the subject application or the issuance of the Permit.  The Panel finds 
that the simple existence of the PERC soil somewhere on Lot 23, which has not 
been remediated, does not mean that the section 14 permitting process is 
subsumed by Part 4 of the Act.  Nor does the fact that the application is for 
contaminated soils turn this into a Part 4 issue, rather than a Part 2 application.   

[187] The Panel has also considered the Appellants’ argument that the Delegate’s 
decision to issue the Permit was a nullity because he failed to consider, and/or 
comply with, the policies set by the director.  This argument is without merit.   

[188] The Panel agrees with Cobble Hill that the 2 policies identified by the 
Residents Association are not director’s policies.  One is an educational resource 
document for all statutory decision-makers in the Ministry.  The other is the first 
version of an Assistant Deputy Minister’s policy intended to guide the work of staff 
who are conducting environmental impact assessments.  Under the terms of the 
delegation, the Delegate had no obligation to comply with the provisions of these 
policies. 

[189] Finally, the Residents Association asserts that the Delegate considered 
Protocol 15 and TG6, when issuing the Permit.  As these guidance documents were 
created under the authority of Part 4 of the Act, it submits that he had no authority 
to consider them.  The Panel disagrees.   

[190] The Panel finds that those documents can be a valuable resource when 
considering an application of this nature.  They may be helpful to assessing how to 
best protect the environment, and may be useful when determining the most 
suitable and protective standards, and/or methods for testing, sampling, 
monitoring, and so on.  Adopting the standards set out in those documents for 
those purposes, is not prohibited by the delegation.  The director delegated certain 
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powers, duties and functions under the Act, but excluded powers, duties and 
functions under Part 4 of the Act and the Contaminated Sites Regulation.  
Considering, and even adopting those standards for the purposes of section 14, is 
not inconsistent with that delegation as it is not the exercise of a power, duty or 
function under the prohibited provisions.  

[191] For all of the reasons stated above, the Panel finds that the Delegate was 
acting within the scope of his delegated authority when he considered the permit 
application, and ultimately issued the Permit.  This ground of appeal is dismissed. 

B. THE MINISTRY’S PROCESS: CONSULTATION, REVIEW AND DECISION 

2. Were there errors in the consultation process?  

[192] Mr. and Mrs. Hayes submit that the Delegate failed to undertake sufficient 
consultation with affected parties.  For example, the Delegate: 

• took no steps to inform the public of issues with the TAR; and  

• failed to properly consult and follow up with First Nations generally.  

[193] Mr. Sanders submits that the Delegate failed to inform the public of the flaws 
in the TAR and that the public, First Nations, and the Delegate, were intentionally 
misled by the proponents.  Mr. Sanders asserts that the public was misled during 
the consultation process because Active Earth described the Site as “ideal”, which, 
he says, is clearly not the case.  

[194] All of the Appellants also maintain that the Delegate failed to properly 
consider the comments and information received during the consultation period, 
and that he failed to request more information when the input that he received 
dictated that he do so.  These latter matters will be addressed under the next issue. 

[195] The Delegate testified that there was extensive consultation and review of all 
of the resulting information and comments.  He states that he was “alive” to the 
high level of public interest and concern regarding the application, which is why he 
authorized a second period of consultation on the Draft Permit.   

The Panel’s Findings 

[196] The consultation process is a mechanism used to inform the public, and other 
relevant agencies, about an application that has been submitted to the Ministry for 
consideration, and to solicit input on any issues or concerns; in particular, 
environmental impact concerns: Harris et al v. Director, Environmental 
Management Act (Decision Nos. 2008-EMA-009(a); 010(a); 011(a); 013(a), June 
10, 2010).   

[197] In this case, there was extensive consultation over a 2 year period.  The 
documents generated during the consultation period fill a number of the Ministry’s 
binders, and even a summary of the consultations and results would fill many pages 
of this decision.   
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[198] The Panel notes that public notification of the application began in April and 
May of 2012, after the Ministry’s own preliminary review of the application and the 
draft TAR had begun.  The permit application and the draft TAR were posted on 
Active Earth’s website.  Letters were sent to 8 First Nations in the area, as well as 
to other Ministries, agencies and public interest groups, including: the Residents 
Association, the CVRD, the Shawnigan Lake Protection Association, the Shawnigan 
Creek Protection Association, the Ministry of Transportation and Highways, the 
federal Department of Fisheries and Oceans, the Vancouver Island Health Authority, 
the Water Protection Division of the Ministry of Forests, Lands and Natural Resource 
Operations (“MFLNRO”), and the Public Health Officer.  The letters invited 
comments on the application, and offered to meet with interested parties to discuss 
the application.   

[199] In addition, SIA posted notice of the permit application in the British 
Columbia Gazette, the Cowichan News Leader newspaper, and on-site as required 
by the Public Notification Regulation, B.C. Reg. 202/94.   

[200] Many letters, emails, telephone calls, and reports were provided to the 
Ministry in response to these notifications: some positive, others not.  Initially, the 
CVRD thought that a permitted contaminated soil facility at the quarry might solve 
the CVRD’s problem of having numerous unregulated sites accepting significant 
deposits of contaminated soil.  However, it reconsidered its position and, on August 
1, 2012, passed a resolution opposing the application.  

[201] In addition to the consultation being conducted on the permit application, the 
Ministry of Energy and Mines was also performing consultations, as the section 14 
permit application process was taking place concurrently with the mine permit 
application process.  This resulted in significant information gathering and sharing 
during this 2 year period.   

[202] In addition to the above-noted notifications and consultations, there were 3 
public meetings held: 2 by Cobble Hill and 1 by the CVRD.  There were 
approximately 15 members of the public in attendance at the first meeting, which 
was held early in the consultation process.  There were approximately 250 people 
at the next meeting, and more than 300 people at the third meeting.  At the 2 
larger meetings, representatives from SIA, Active Earth, the Ministry, and the 
Ministry of Energy and Mines attended.  

[203] The evidence before the Panel is that the Delegate attended the 2 large 
public meetings.  He listened, answered questions and took notes.  The evidence is 
that Active Earth made presentations at the meetings and also answered questions.   

[204] Regarding First Nations consultation, Mr. Block testified that he met with 
both the Cowichan Tribes and the Malahat Nation regarding the permit application, 
and he met on-site with the Chief of the Cowichan Tribes.  The Malahat Nation 
vetted the draft TAR through its engineers, and determined that it could support 
the proposal.  It wrote a letter of support for the permit application, and spoke in 
favour of the proposal at a public meeting.   

[205] The Panel heard evidence from the Delegate that he received, and responded 
to, more than 300 letters and emails from the public.  When he became aware of 
issues raised by the public, the stakeholders, or other agencies, that were relevant 
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to his consideration under section 14 of the Act, the Delegate required Active Earth 
to respond to those concerns.   

[206] In August 2012, Active Earth submitted the final TAR to the Ministry, which 
incorporated new information and addressed many of the concerns that had been 
identified up to that time.   

[207] A consultation report titled “Summary of Public Consultations”, was prepared 
by Active Earth and added as an appendix to the final TAR.  The Summary of Public 
Consultations is a voluminous document summarizing the consultation program 
undertaken on the application, and attaching copies of all information sent and 
received during this process.    

[208] Despite all of the consultation and comments obtained on the application up 
to this time, and the preparation of the final TAR, the Ministry decided to go beyond 
its normal 5-step application process.  Given the significant interest and the level of 
public concern evident from the initial consultations, the Ministry took the unusual 
step of preparing the Draft Permit, and seeking further public input on its terms.  

[209] In March 2013, a copy of the Draft Permit was made available to the public.  
A copy of the Draft Permit was sent to all individuals, groups, and agencies that had 
provided comments during the initial consultation period.  In addition, the Draft 
Permit was posted on the Ministry’s website and a paper copy was available for 
public review at the Shawnigan Lake Community Center.  An additional 21-day 
consultation period was established (from March 29 to April 19, 2013).   

[210] During the review period, a total of 344 messages (letters and emails) were 
received.  Comments and questions were received from members of the general 
public, local associations, local experts, local government representatives, elected 
officials and governmental agencies.   

[211] Of relevance to the Appellants’ later arguments on their appeals, the Ministry 
received significant input on the application and the TARs from Dennis Lowen, a 
registered professional engineer and registered professional geologist.  Mr. Lowen is 
a geological engineer with 40 years of experience in hydrogeology, and is the 
principal of Lowen Hydrogeology Consulting Ltd.  Mr. Lowen also testified at the 
hearing as an expert witness.  Mr. Lowen maintains that the Site is unsuitable for 
the facility.  Amongst his many concerns, he believes that there is highly fractured 
soluble limestone prevalent at the Site.  The issue with limestone is that it can be 
more porous and permeable than other types of rock and, therefore, act as a 
contaminant conduit into aquifers and drinking water sources.  

[212] The Ministry also received submissions from local residents Colin and 
Rebecca Frostad.  Ms. Frostad is a professional geologist, and holds a Masters 
degree in Geographic Information Systems.  Mr. Frostad holds a Masters degree in 
Science.  Like Mr. Lowen, the Frostads reviewed the geological information available 
and are concerned about the possibility of limestone beneath the Site.  They are 
also concerned about the possibility of fluid flow through the fractured bedrock, and 
are critical of Active Earth’s assumption that there is a 75 metre layer of 
impermeable upper bedrock beneath the Site.  
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[213] Following the issuance of the Draft Permit, the Ministry conducted further 
consultations with the Public Health Officer, the Drinking Water Protection Officer 
and the Medical Health Officer with the Vancouver Island Health Authority, and 
received additional input and reports from them and others.  The Delegate also 
sought further information regarding the geology and hydrogeology of the Site.    

[214] On April 29, 2013, Luc Lachance, the Senior Environment Protection Officer 
who was performing the Ministry’s review of the application, prepared a Memo to 
File summarizing the results of the investigations, and the input received during the 
consultation period.   

[215] The Panel has considered Mr. and Mrs. Hayes’ assertion that the Delegate 
failed to adequately consult with and consider the views of local First Nations.  The 
evidence before the Panel is that the Delegate, and the Ministry of Energy and 
Mines, jointly consulted with local First Nations including, but not limited to, the 
Malahat Nation and the Cowichan Tribes.  If that consultation was inadequate, the 
Panel would have expected to hear evidence regarding its shortcomings from a First 
Nation whose rights were allegedly breached.  However, no First Nation sought 
standing at this hearing, and none of the Appellants presented evidence from a 
First Nation asserting that the Delegate failed to meet his obligations to adequately 
consult.  

[216] Mr. and Mrs. Hayes and Mr. Sanders also maintain that the consultation was 
flawed because the information given was not accurate.  The basis of this argument 
appears to be that the Delegate, or Ministry staff, ought to have determined 
whether there were any flaws in the application and/or the TARs, before disclosing 
them for consultation purposes.  

[217] In a perfect world, any and all flaws and errors would be identified and 
disclosed before notification and consultation.  However, achieving such a standard 
is not possible for a project of this size and complexity.  In some respects, that is 
what consultation is intended to achieve.  The more people that review the 
information and, in particular, the more people with specific areas of interest and 
expertise review the information, the better the chances will be that flaws in the 
information are detected and addressed early on.   

[218] In the present case, the extended consultations performed on the application 
and draft TAR, and later on the Draft Permit, produced valuable information and 
identified issues that needed to be considered and, in some cases, addressed.  
During the 2 consultation phases, the Ministry and others were communicating with 
Active Earth, new site investigation data was obtained, and Active Earth was 
making changes to the TAR, and to the facility design, in response.   

[219] Mr. Sander’s states that the public was misled by Active Earth’s statement 
that the Site was “ideal”.  The Panel finds that there is no legal requirement for a 
site to be “ideal”.  A site must be appropriate for the purpose that it is sought to be 
used, and the Delegate must ensure that any permit issued for the activity at a site 
will adequately protect human health and the environment.  The consultation 
process simply gave the public the opportunity to review and comment on the 
proposal, including the question of whether the Site was “ideal”.   
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[220] The Panel finds that, to the extent that there were flaws in the first 
consultation process due to the evolving design and lack of a final TAR, they were 
corrected during the second phase.  The input provided by the public and other 
relevant agencies was comprehensive.   

[221] Based upon all the evidence before it, the Panel finds that the notification and 
consultation process was detailed, comprehensive and thorough.  The Panel finds 
that the Delegate went well above and beyond the notification and consultation 
requirements in the Public Notification Regulation, and the usual consultation 
undertaken on permit applications, because of the high level of public concern 
expressed during the consultation process, the nature of the project, and the nature 
of the concerns raised. 

3. Did the Delegate properly consider the information obtained during 
the consultation process and properly exercise his discretion by 
making appropriate investigations, considering relevant information, 
and applying relevant policies, in an unbiased manner? 

[222] The Panel has identified 7 sub-issues that fall under this broad issue.  Given 
that all of them relate to the Delegate’s decision-making process, the Panel will first 
review the information that was before the Delegate when he made his decision and 
the evidence related to his decision-making process generally.   

The evidence 

[223] The Delegate testified that, in reaching his decision to issue the Permit, he 
considered all of the relevant protocols and policies.  He also considered the social 
and economic benefits to cleaning up contaminated sites and of developing a 
centralized site for the treatment and disposal of contaminated soil. 

[224] The Delegate states that he also considered and weighed the public interest 
in ensuring that, when contaminated sites are cleaned up, the soil is treated and 
landfilled in a way that is strongly regulated and monitored.  He considered that 
there was benefit to having a contaminated soil bioremediation and landfill facility 
on southern Vancouver Island given that, in the absence of such a facility, 
contaminated soil is either dumped illegally, moved under soil relocation 
agreements, or trucked to other parts of the Province.  Against these benefits, he 
also considered the public’s concerns regarding the impact of having such a facility 
nearby, and the potential risks to the environment and human health.   

[225] The Delegate testified that he considered the concerns received from local 
residents regarding potential social and economic impacts flowing from the Permit.  
However, he found no evidence that there would be any negative impacts on jobs 
or the local economy.  Conversely, he concluded that there were clear social and 
economic benefits to the larger Island community of cleaning up existing 
contaminated sites by moving contaminated soil to a well-designed, engineered 
facility that screens, treats and properly manages contaminated soils, and that is 
monitored and regulated.   

[226] On August 27, 2012, the Chair of the CVRD Board wrote to the Minister of 
Environment offering to collaborate with the Ministry to find a “suitable soil 
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depository within the Regional District that is not proximate to a public water 
supply”.  The Delegate did not look into an alternative site.  He testified that the 
Ministry's role is not to seek out and provide sites for contaminated soil storage and 
treatment; rather, its role is to assess applications for permits as they come 
forward.  However, he added that nothing precluded the CVRD from bringing an 
application for a facility to store or treat contaminated soil elsewhere in the CVRD. 

[227] The Delegate testified that he issued the Permit after considering a 
substantial body of technical evidence, not only from Active Earth, but from a 
variety of Ministry staff, other Ministries, outside agencies and from the public.  
Based upon that information, he concluded that there was enough reliable 
information regarding the geology, the groundwater flow, and the hydraulic 
conductivity, to issue the Permit for the facility at that Site. 

[228] Regarding the adequacy of the site investigations and the information that 
was before him when he made the decision, the Delegate’s review of information 
included the following.  

[229] Pat Lapcevic and Sylvia Barroso, from the Groundwater Protection Division of 
the MFLNRO, provided substantive input on the hydrogeology of the Site in a 6-
page letter dated September 14, 2012.  Ms. Lapcevic is a hydrogeologist and a 
professional geologist, and is the Section Head for the Division.  Ms. Barroso, a 
geoscientist-in-training, is a Groundwater Protection Officer.   

[230] They considered the technical aspects of the draft TAR and supporting 
documentation, and provided their comments on the hydrogeologic aspects of the 
application.  They advised that, in their opinion, an aquifer may lie beneath the Site 
which needs to be considered.  They also stressed that Active Earth’s 
methodological approach should adopt the more conservative approach of using 
concepts and formulas applicable to a fractured bedrock environment, rather than a 
porous media.   

[231] In their view, additional data and Site characterizations were required prior 
to further consideration of the application.  Their specific areas of concerns were 
identified as follows: 

• There was insufficient field investigation and data to validate Active 
Earth’s theory that there is a 75 metre thick, very low permeability layer 
of bedrock beneath the Site.  There is evidence to suggest that this may 
not be correct. 

• There should be more monitoring wells and those wells should be core 
drilled, packer tested and distributed more widely over the Site. 

• The on-site water well should be included in the site characterization, and 
pumping tests should be undertaken on the on-site well. 

• The occurrence of limestone in the area should be investigated. 

• Active Earth’s documents included the laboratory results from the 
sampling of the monitoring wells.  Results from the shallow well at 
MW11-3 (the existing on-site well) tested for high bacterial counts.  This 
should be investigated.   
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• The characterization methods and calculation of travel time to adjacent 
water sources (wells and streams) should utilize methods that consider 
preferential flow and the heterogeneity of fractured bedrock. 

• There was not sufficient information to understand whether the ultimate 
pit bottom would intercept the water table and whether dewatering, 
collection and treatment of groundwater would be required as part of the 
operational plan. 

[232] Ms. Lapcevic and Ms. Barroso recommended that additional field 
investigations (door-to-door surveys) be undertaken to identify surface and 
groundwater users, rather than relying solely on the Ministry’s Water Resources 
Atlas and wells database.  In their view, those latter sources do not list all wells 
within 1 kilometre of the Site.  They also recommended monitoring the flow of any 
seepage to determine the permeability of the material beneath the Site.  The 
Barroso/Lapcevic letter was provided to Active Earth for review and response. 

[233] On September 23, 2012, Mr. Lowen submitted a preliminary assessment 
report to the Residents Association and the Delegate.  In his report, Mr. Lowen 
states that the Site is not suitable for a landfill facility, and that additional 
investigation and analysis of the Site is required, such as: 

• a comprehensive environmental impact study; and 

• construction of monitoring wells, aquifer testing, water quality sampling and 
contaminant flow modeling. 

[234] Mr. Lowen also recommended that the facility design include a leak detection 
system, that a contaminant containment plan be developed for the Site, and that a 
cost-benefit analysis be carried out to determine the sustainability of the proposed 
facility.  The Delegate provided Mr. Lowen’s report to Active Earth, and asked for its 
comments.  [Active Earth provided a detailed response to Mr. Lowen’s report on 
November 16, 2012.] 

[235] In or around the same time, Kirk Hancock, a professional geologist with the 
British Columbia Geological Survey, Ministry of Energy and Mines, was asked to 
investigate the geological properties of the quarry and the immediate vicinity, 
focusing on the possible presence of limestone and fractured bedrock.  Mr. Hancock 
conducted 2 full days of mapping of the area in September of 2012.  He also 
reviewed relevant literature with respect to the geology of the area.  His findings 
are set out in an October 30, 2012 report (the “Hancock Report”).   

[236] The Hancock Report states that the quarry is underlain by rock in the Wark 
Gneiss complex.  Mr. Hancock described Wark Gneiss as consisting of massive to 
well-foliated gabbro to diorite.  He states that, in places at the quarry, the rock 
appears pristine and massive; in others, it is strongly deformed with a well-
developed gneissic texture.  He described the rock as hard and resistant, forming 
hills, knobs and other prominences.   

[237] The Wark Gneiss complex is known to have small lenses of limestone infolded 
within the gneiss.  He explains that, “[r]egionally, limestone forms slivers and pods 
within the Wark Gneiss complex.  It occurs either within well-developed gneissic 
textured parts of the complex or between major faults that cross-cut the complex.”  
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Mr. Hancock notes that the Butler Brothers limestone quarry, approximately 0.5 
kilometres south of the SIA quarry, is an example where limestone forms a 
structural slice between the Wark Gneiss complex to the north and the Colquitz 
Gneiss to the south.  

[238] Regarding fractures, Mr. Hancock describes the 3 types of fractures that he 
observed.  He states that: 

… most fractures are <1 mm [millimeter] across and lack visible infills.  
These “tight” fractures are knife sharp and only rarely bordered by 
zones of alteration.   

[239] The Regional Director of the Ministry of Energy and Mines later asked Mr. 
Hancock to investigate the Butler Quarry.  He asked Mr. Hancock to describe the 
geology and determine whether that geology had any impact on the SIA quarry 
given its relative proximity to the Site, and the fact that it had been mined for 
limestone.  Mr. Hancock mapped the Butler Quarry and, in April 2013, prepared an 
addendum to the Hancock Report.  The addendum states that the Butler Quarry 
consists of a structurally bound block of marble within a fault that was unrelated to 
the Wark Gneiss, and that the presence of this marble in the Butler Quarry was the 
result of a contained zone of carbonate (limestone) that would have been caught up 
in a shear zone, and was structurally bounded by the Wark Gneiss.  He saw no 
similar evidence at the SIA quarry.  The addendum was provided to the Delegate.   

[240] The Delegate states that the Hancock Report and addendum provided him 
with valuable information about the geology of the Site.  He concluded that the Site 
consists of a single unit with small, fairly uniform but welded shut fractures, and a 
few larger fractures that were also “tight”.  There was no evidence of limestone.  

[241] On October 17, 2012, an on-site meeting was held to discuss technical issues 
arising, in part, from the Lapcevic/Barroso letter.  It was attended by the Delegate, 
Mr. Lachance, 2 representatives from Active Earth, Ms. Barroso and Ms. Lapcevic, 
Ministry of Energy and Mines staff, and Mr. Hancock (by phone).  Mr. Hancock 
discussed his mapping of the Site’s geology.  Barroso/Lapcevic and Active Earth 
discussed their differing views regarding the methodology used to characterize the 
hydrogeology of the Site.   

[242] Following the meeting, Ms. Barroso and Ms. Lapcevic wrote to Active Earth on 
November 16, 2012, advising that several of their previous concerns had been 
addressed.  Their outstanding concerns and recommendations were: 

1. A single fracture analysis would provide a more conservative estimate of 
the groundwater velocity and contaminant travel time. 

2. More monitoring wells distributed around the Site would assist in 
confirming the piezometric gradient.9 

3. Core drilling should be used on any new monitoring wells. 

                                       

9 A piezometer is an instrument that measures subsurface water pressures; the results of such measurements are 
known as piezometric pressures, or hydraulic head, and used extensively in determining the direction and volume 
of flow of groundwater.  
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4. Monitoring should include seasonal variations to monitor the impact on 
the gradient.  

[243] Active Earth then undertook a drilling program, overseen by Mr. Hancock, to 
further characterize the geology and hydrogeology of the Site.  The core drilling 
results were provided to the Regional Director and the Delegate.  Active Earth also 
attempted a door-to-door survey of wells in the area, and included Lot 17 adjacent 
to the quarry, owned by Mr. Eldridge.   

[244] After the Draft Permit was issued, the Delegate received further detailed 
technical information regarding the Site.  Prior to issuing the Draft Permit, the 
evidence is that Active Earth and Mr. Lachance corresponded with each other on the 
following subjects: water quality and whether drinking water standards should 
apply, the mine permit, seismic risks and the description of the proposed works, the 
facility’s ability to treat all contaminants in the water, the compaction of materials 
in the cells, and financial security for the permitted facility.  

[245] When the Draft Permit was released for public review and comment, the 
Delegate received a detailed letter from Mr. and Ms. Frostad setting out the results 
of their review of these documents.  Their concerns relate to the likelihood of water 
sources becoming contaminated, due to the potential presence of limestone, and 
the likelihood that there is not a 75 metres impermeable upper layer of bedrock, as 
alleged by Active Earth.  They state: 

To an objective scientist the underlying bedrock at the proposed site is 
very poorly understood.  If anything, the SIA quarry site shows 
abnormally high permeable fracture conduits, as indicated by [2] 
highly productive wells ….  Both of these wells show evidence of a 
shallow water source.  If anything, this site is in one of the worst 
locations possible with respect to shallow water flow, especially if you 
take into account its proximity to Shawnigan Creek.   

[246] They state that one of the above-noted wells is located 600 metres from the 
Site.   

[247] The Frostads’ letter was reviewed by Ministry staff and referred to Mr. 
Hancock for review.  The Delegate provided a detailed response to the Frostads in 
April of 2013, explaining the results of the Hancock Report with respect to 
limestone and concluding that “any references to limestone lenses within the Wark 
and Colquitz gneisses cannot be scientifically supported.  Based upon field 
observations made by … [Mr. Hancock] and the review of additional geological 
information relevant to other areas in the region, the presence of limestone is 
limited to pods and lenses associated to thrust faults such as the one observed at 
the Butler Brothers limestone quarry.”  He notes that the differences between the 
conductivity values of the bedrock reported by Active Earth and by Mr. Lowen, are 
due to the location of the testing.  Mr. Lowen’s tests were not done at the Site.  
Therefore, he concludes that Active Earth’s results are more representative.   

[248] He also advises the Frostads that, “Although not specifically stated in the 
Draft Permit, two additional monitoring wells will be drilled using a diamond drill in 
order to collect additional geological and hydrogeological information and to confirm 
the proposed site hydrogeological model.”  He advises that the drilling, installation 
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and interpretation of the data has to be submitted and approved by his Ministry and 
the Ministry of Energy and Mines.  

[249] Regarding the nearby drinking water wells referenced in their letter, the 
Delegate advises that they are located upgradient or perpendicular to the ground 
water flow direction as calculated by Active Earth.  Further, they are separated from 
the Site by Shawnigan Creek, which constitutes a natural hydraulic barrier.  
Nevertheless, he explains that the final elevation of the quarry base (and proposed 
landfill) is approximately 20 metres lower than the creek bed, making 
contamination of the nearby drinking water wells “very unlikely”.  

[250] Following the release of the Draft Permit, Mr. Lowen wrote, in his personal 
capacity, to the Minister advising of his concerns regarding the application, and 
later to the Delegate expressing his continued concerns with the investigations at 
the Site and with Active Earth’s response to his September 23, 2012 preliminary 
assessment report. 

[251] Also following the release of the Draft Permit, there were further 
consultations and meetings with the Vancouver Island Health Authority and with the 
Public Health Officer, Dr. Perry Kendall.  Technical information was provided about 
the source of the waste, the discharge quality and quantity, and details about the 
potential environmental impacts of the proposed activity.  Dr. Kendall suggested 
that a further review of the hydrogeology was needed to address the divergence of 
opinions about the adequacy of the Site for the proposed activity. 

[252] In addition, the Delegate received input from Lynn Magee, Drinking Water 
Protection Officer with the Vancouver Island Health Authority.  She identified 
concerns with the Draft Permit on the following subjects: water treatment, storm 
events and the impact on the settling pond, bedrock integrity and risk assessment, 
the applicable water use guidelines, maintenance of works and emergency 
procedures, reporting to the Health Authority under the newly enacted Drinking 
Water Protection Act, and increased water sampling.  On April 5, 2013, Ministry 
staff replied to these concerns.   

[253] On April 9, 2013, Gary Horwood, then president of the Residents Association, 
provided the Ministry with a report prepared by Aqua-Tex Scientific Consulting Ltd. 
(“Aqua-Tex”), identifying concerns with the Draft Permit.  Among other things, the 
Aqua-Tex report identified concerns about the drinking water standards that 
applied, water quality monitoring, and the geology of the Site.   

[254] Also on April 9, 2013, the Delegate wrote to Dr. Paul Hasselback, Medical 
Health Officer with the Vancouver Island Health Authority, following up on each of 
the Health Authority’s issues.  Dr. Hasselback replied to the Delegate on the same 
date.  Dr. Hasselback advised that most of his concerns had been addressed 
through the conditions of the Draft Permit and/or the operational oversight of the 
Site.  He suggested that a conversation between Mr. Lachance and Ms. Magee 
might alleviate the “couple of outstanding operational oversight issues”.   

[255] On April 24, 2013, the Delegate met with Dr. Hasselback.  They agreed that 
the Medical Health Officer (i.e., Dr. Hasselback), as the Drinking Water Officer, has 
the authority under section 29 of the Drinking Water Protection Act to carry out an 
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independent investigation at any time, if he has concerns regarding the drinking 
water quality in the area.  

[256] As noted earlier, on April 29, 2013, Mr. Lachance produced a Memo to File 
summarizing the results of the investigations, and the input received during the 
consultation period.  He also highlighted issues that were important to revisit if a 
decision was made to issue a permit and identified options for proceeding.  One of 
those options was to require an independent hydrogeological study.  The Appellants 
maintain that the Delegate erred by not doing so.  Instead, he sought an opinion 
from Dr. Annette Mortensen, a hydrogeologist and Senior Contaminated Sites 
Officer with the Land Remediation Section of the Ministry.   

[257] The Delegate testified that, after reviewing the Memo to File and noting, in 
particular, the concerns received from Mr. Lowen, the hydrogeologists at the Water 
Protection Division in MFLNRO (Barroso and Lapcevic), and the Frostads, the 
Delegate asked the Land Remediation Section, an independent office of the 
Ministry, to review and comment on the hydrogeological characterization at the 
quarry.  In particular, Dr. Mortensen was to evaluate the hydrogeology in order to 
determine the applicable water use on the Site.  Dr. Mortensen conducted that 
review, and provided her opinion to the Delegate in a report dated July 24, 2013, 
co-signed by Peggy Evans, Manager, Risk Assessment and Remediation (the 
“Mortensen Report”).   

[258] Dr. Mortensen reviewed the final TAR, the Summary of Public Consultations, 
and the Hancock Report and addendum.  She considered TG6 in order to evaluate 
current and future drinking water use of the groundwater at the Site, and the water 
standards that would apply to the discharge.  Based upon the definition of a 
“natural confining barrier” in TG6, the information about the geology of the Site, 
the depth of local wells, piezometric elevations, the lack of seepage observed 
through the confining unit, and the fact that water “pools” in the quarry until it is 
pumped out, she concluded that the Drinking Water Use standard did not apply.    

[259] Nevertheless, in what he describes as “an abundance of caution”, the 
Delegate amended the Draft Permit that had been posted for public comment to 
require the more stringent of Drinking Water or Aquatic Life Water Use standards to 
protect both surface water and groundwater. 

[260] In the meantime, the Delegate attended a meeting on May 13, 2013, with 
Mr. Lachance, the Regional Director and staff from the Ministry of Energy and 
Mines, a representative of Cobble Hill, 3 engineers from Active Earth, Dr. 
Hasselback and staff from the Vancouver Island Health Authority, and staff from the 
British Columbia Geological Survey.  The 3 engineers from Active Earth gave a 
presentation and answered questions.  The engineers explained the water 
treatment system, and the other layers of protection provided in the facility design.  
They also discussed the aquifer beneath the Site that had not yet been mapped, 
cell design, and the closure plan for the facility.  They discussed the natural 
gradient that assisted to divert water toward the settling pond.  The engineers also 
addressed the issues raised in Mr. Lowen’s letters. 
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[261] In addition to these consultations, there were numerous other investigations, 
meetings, conversations, letters and so on between Active Earth and Ministry staff 
addressing concerns and issues as they arose.   

[262] On August 20, 2013, Mr. Lachance completed a lengthy Ministry Assessment 
Report regarding the permit application.  At the conclusion of the Assessment 
Report, Mr. Lachance recommended that the Delegate grant a permit with certain 
site-specific recommendations, which he did.   

[263] In summary, the Delegate testified that he considered the concerns raised by 
the MFLNRO, the Vancouver Island Health Authority, and members of the public, 
including Mr. Lowen and the Frostads, and then required additional investigation 
and, ultimately, sought the opinion of Dr. Mortensen who worked in a different 
section of the Ministry which is considered to be “at arm’s length” from his Section.   

[264] The Delegate testified that he always assumed there was an aquifer beneath 
the Site.  However, he testified that the current state of scientific research and data 
collection indicated to him that there is a low risk of there being a pathway to the 
aquifer, the creek or the lake.  He states that he remained interested in the bedrock 
and permeability issues but that, when he issued the Permit, he “was not relying on 
the bedrock as a necessary agent to this authorization”.  When he issued the 
Permit, the Delegate understood that there were still uncertainties in the exact 
geology and hydrogeology beneath the Site.  He determined, however, that there 
were multiple barriers incorporated into the design to ensure that contaminants did 
not reach nearby water sources.  The Delegate describes the multi-barriers as 
follows: 

• Level 1 - Source Soil Characterization 

• Level 2 - Soil Management at the Site 

• Level 3- All Surface Contact Water - collected by gravity, captured and 
treated 

• Level 4 - Leachate Collection 

• Levels 5-7 - Engineered Barriers including water treatment system, 
encapsulation cell design, liner, and the 1 metre thick clay layer, and 
seepage blanket 

• Level 8 - Natural Barriers - low permeability bedrock 

[265] When he considered all of the information before him, the Delegate 
concluded that any remaining uncertainty regarding the characteristics of the Site 
or the facility design, could be dealt with under the terms of the Permit (e.g., by 
allowing the director to amend monitoring or reporting requirements, require 
additional investigations, tests, surveys or studies or require additional works to 
address new information as it becomes available).   

[266] The Delegate states that he considered the concerns of all of the government 
scientists and the public regarding the suitability of the Site, given its geology and 
hydrogeology, during the drafting of the Permit terms.  He states that, as a direct 
result of the input that he received, he added a number of terms, conditions and 
requirements to the Permit.  Specifically, he:  
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• required Cobble Hill to conduct further investigation and testing, including 
further diamond drilled, cored monitoring wells; 

• identified the parameters of concern (the contaminants) that would be 
acceptable at the Site;  

• required Cobble Hill to prepare a bedrock integrity and inspection report 
prior to the construction of each encapsulation cell; 

• made changes to the works, including increasing the freeboard on the 
settling pond to address the risk of flooding in a 1-in-200 year storm 
event, and ensuring that consideration was given to “rain on snow”; 

• increased monitoring of both surface and groundwater (including changes 
to the frequency and nature of monitoring); 

• required erosion and sediment control for discharge from the Site; 

• applied the more stringent of Drinking Water or Aquatic Life standards to 
any discharge from the Site;  

• applied World Health Organization standards for detection of dioxins and 
furans in water sampling;  

• specified that the only point of discharge is to be through the settling 
pond, which is to control both treated contact water and all non-contact 
water; 

• required that the water treatment facility be designed to treat a 1-in-200 
year flood event;  

• required reporting to the Vancouver Island Health Authority for any non-
compliant discharge; and 

• required Cobble Hill to prepare an Emergency Procedures Manual 
addressing issues such as flooding. 

[267] The Delegate references these changes as examples of the prudent and 
cautious approach which he adopted during the permitting process. 

[268] Ultimately, the Delegate states that he ensured the protection of the 
environment, including drinking water sources.  While he acknowledges that “more 
data is better” when assessing the suitability of a site, he believes that the Permit 
will result in better information over time by requiring information on an ongoing 
basis, rather than all at the front end of the process as the Appellants would have 
preferred. 

a. Ought the Delegate to have disregarded Active Earth’s technical 
information regarding the Site because it was acting as an 
“advocate”, rather than as a Qualified Professional during the 
application process?  

[269] Applicants who are applying for permits under section 14 of the Act must 
retain a Qualified Professional to develop a TAR in support of the application, if a 
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TAR is required by the Ministry.  It was required in this case.  SIA retained Active 
Earth as the Qualified Professional for its application. 

[270] Throughout the hearing, the Appellants argued that Active Earth should not 
be trusted and their information should be disregarded, because they were not 
acting as “Qualified Professionals”; rather, they were advocates for the permit 
application.  This argument is based on evidence that came out during the hearing 
that Active Earth had not been fully paid for some of its services.  Mr. Block 
testified that Active Earth is owed approximately $500,000 for work that has been 
undertaken on this project.  Therefore, according to the Appellants, Active Earth is 
a biased advocate because payment will depend upon the outcome of the permit 
application.  As the CVRD puts it, Active Earth’s financial fate is tied to that of its 
client.  The Appellants submit that, because of this lack of independence, Active 
Earth was not open to other explanations with respect to the characteristics of the 
Site.   

The Panel’s Findings 

[271] The Panel has considered the impact of the financial arrangement between 
Active Earth and Cobble Hill.  In particular, the claim that Active Earth was not 
acting as a “Qualified Professional”.  This term is not defined in the legislation.  It is 
described in the Ministry’s guidance documents as a person who is registered in BC 
with an appropriate professional association, who acts under that association’s code 
of ethics and is subject to disciplinary action by that association and, through 
suitable education, experience, accreditation and knowledge, can be reasonably 
relied on to provide advice within an area of expertise related to the application 
(see footnote 4).  

[272] The Panel finds that, from the outset, it was clear to the Delegate that Active 
Earth was an advocate for the permit application.  Its work was critically reviewed 
by many others, both before the Permit was issued, following the Permit, and at the 
appeal hearing.  Active Earth’s representatives defended their work to the Delegate 
as would any professional.  As new information was obtained which conflicted with, 
or put into question, Active Earth’s original understanding or characterization of the 
Site, it responded appropriately by changing the design to address the new 
information.  The Panel finds that the fact that Active Earth was an advocate for the 
application, and that its original statements about the Site were modified or 
corrected, does not disqualify Active Earth from being a “Qualified Professional” for 
the permit application.  The fact is that Active Earth employs qualified 
professionals, including professional engineers, who must abide by the standards 
set by their respective professional associations.  

[273] The Panel finds no merit to the assertion that Active Earth should be 
disqualified because they have not been fully paid for their work to date.  As a 
result, the Panel accepts that the Delegate properly considered the work prepared 
by Active Earth as the Qualified Professional for SIA and Cobble Hill. 
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b. Did the Delegate apply the wrong standard or test when he assessed 
whether the application would protect the environment?  What is the 
appropriate level of “risk of harm” or approach to the evidence when 
considering whether to issue a permit under section 14 of the Act? 

[274] In its Notice of Appeal, the Residents Association states that the Delegate 
erred by failing to apply the appropriate test for the issuance of the Permit.  In 
particular, he failed to ascertain the degree of scientific uncertainty related to the 
facility, and the degree of risk associated with a containment failure at the facility.  

[275] The CVRD submits that a precautionary approach should be adopted to an 
evaluation of a permit application.  It submits that this approach requires a rigorous 
analysis before issuing a permit where the permitted activity poses a threat of 
serious or irreversible damage to the environment.  The CVRD asserts that the 
precautionary approach has been adopted by the BC Supreme Court when 
reviewing decisions of the Board: Weir v. British Columbia (Environmental Appeal 
Board), [2003] B.C.J. No. 2221 (Q.L.); and has been adopted by the Board in City 
of Cranbrook (City) v. Assistant Regional Waste Manager (Decision No. 1999-WAS-
023(c), April 9, 2009) [Cranbrook].  

[276] In further support of its argument, the CVRD also highlights the following 
definition of the “precautionary principle” from the Supreme Court of Canada’s 
judgment in 114957 Canada Ltee. (Spraytech, Societe d’arrosage) v. Hudson 
(Town), 2001 SCC 40 [Spraytech]: 

31. The interpretations of By-law 270 contained in these reasons 
respects international law’s “precautionary principle”, which is defined 
as follows at para. 7 of the Bergen Ministerial Declaration on 
Sustainable Development (1990): 

In order to achieve sustainable development, policies must be based on 
the precautionary principle.  Environmental measures must anticipate, 
prevent and attack the causes of environmental degradation.  Where 
there are threats of serious or irreversible damage, lack of full scientific 
certainty should not be used as a reason for postponing measures to 
prevent environmental degradation.   

[CVRD’s emphasis] 

[277] Mr. Sanders submits that section 14 of the Act requires that the environment 
be protected.  In the face of uncertainty, he urges the Board to err on the side of 
protecting the environment by quashing a permit that, he says, never should have 
been issued in the first place due to the conflicting assertions and flawed 
assessments.   

[278] The Delegate agrees that there should be a cautious approach when 
determining whether to issue a permit where there is the potential for serious 
damage or harm to the environment.  He asserts that he took a “cautious and 
technically rigorous approach” to the permitting process in this case.  He maintains 
that he took into account the concerns of the Appellants, local government and the 
public and, at the end of the process, issued a permit with conditions that protect 
the environment while allowing the facility to operate. 
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[279] The Delegate argues that a “cautious approach” does not mean that there 
must be “zero risk” to the environment, or that only “zero harm” is acceptable.  He 
points to the decision in Xats’ull First Nation v. Director, Environmental 
Management Act (Decision No. 2006-EMA-006(a), May 9, 2008) [Xats’ull] at 
paragraph 111, where the Board noted that the legislative scheme authorized under 
the Act: 

… is not an example of a zero tolerance, or zero harm approach. 
Permits may be issued allowing waste into the environment (defined 
as the air, land, water and all other external conditions or influences 
under which humans, animals and plant live or are developed).  The 
environmental impact of the waste is to be controlled, ameliorated 
and, where possible, eliminated. 

[280] Cobble Hill agrees that the Delegate, and this Panel on appeal, must take a 
“prudent and cautious” approach when determining the risk posed to the 
environment by the Permit.  It argues that a cautious approach does not preclude 
issuing a permit that is conditional in nature, with interactive approvals, and that 
provides for ongoing assessment, monitoring and additional works, if necessary. 

[281] In the present case, Cobble Hill asserts that the risk to be assessed is the 
risk of increasing the level of contamination in the soil used to refill the quarry; i.e., 
the risk of going from “clean” soil, which has contaminants up to the Industrial 
Level, as set out in the Contaminated Sites Regulation (soil which would be allowed 
without a permit), to soil and associated ash that exceeds the Industrial Level, but 
is below the level of hazardous waste. 

The Panel’s Findings  

[282] In Organic Producers Association of Cawston and Keremeos v. Assistant 
Regional Waste Manager, (Appeal Nos. 2000-WAS-024 and 2000-WAS-025, April 
11, 2002), the Board found that a “prudent and cautious approach” is required 
when assessing the potential for harm to drinking water resources.  In another 
decision of the Board, the Board found that a prudent and cautious approach 
requires that a comprehensive investigation be completed before a permit is issued: 
Glenwood Beach Properties Ltd. v. Deputy Director of Waste Management, (Appeal 
No. 97-WAS-02, June 14, 1999). 

[283] This Panel agrees with both of those findings: when assessing the potential 
for harm to drinking water resources, the correct approach is to be “prudent and 
cautious” and that, where the permitted activity poses a threat of serious or 
irreversible damage to the environment, a rigorous analysis of the application is 
required, including a comprehensive investigation of the site.  

[284] However, as stated in Xats’ull, a cautious approach is not the same as a 
“zero tolerance” approach.  The Act provides a legislative scheme that authorizes 
the introduction of waste into the environment provided that any risk to the 
environment can be properly controlled, ameliorated and, to the extent possible, 
eliminated.  In Xats’ull, the Board dealt with the competing interests in the overall 
scheme of the Act and, specifically, in regard to issuing a permit under section 14 
of the Act, as follows: 
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[108] There is a tension inherent in this scheme.  The tension is 
between protecting the environment and authorizing the introduction 
of waste into that same environment.  Although the government has a 
broad goal or policy of protecting the quality of the environment for 
present and future generations, it is also faced with a society that 
generates a great deal of waste that needs to be disposed of.  This 
waste includes “effluent” that, by definition, may injure or be capable 
of injuring the health or safety of a person, property or a life form, or 
may damage or be capable of damaging the environment.  How can 
this waste be disposed of in a manner and still protect the 
environment?   

[109] The Panel finds that this Act, like its predecessor the Waste 
Management Act, reflects a policy of compromise.  This policy was 
described by the BC Supreme Court in BC Minister of Environment, 
Lands and Parks (MELP) v. Alpha Manufacturing (1996), D.L.R. (4th) 
688, as follows:  

… it is abundantly clear from the Waste Management Act as a 
whole that it represents the legislative policy of controlling, 
ameliorating and where possible, eliminating the deleterious effect 
of pollution on the environment in a broad sense.  The means 
adopted are in great measure the provision of permits and 
approvals before potentially polluting activities can be undertaken.  

[110] On appeal, the Court of Appeal expressly agreed with the 
conclusions above (British Columbia (Minister of Environment, Lands 
and Parks) v. Alpha Manufacturing Inc., (1997), 150 D.L.R. (4th) 193 
(B.C.C.A.)). 

[111] Thus, the Act is not an example of a zero tolerance, or zero 
harm approach.  Permits may be issued allowing waste into the 
environment (defined as the air, land, water and all other external 
conditions or influences under which humans, animals and plants live 
or are developed).  The environmental impact of the waste is to be 
controlled, ameliorated and, where possible, eliminated.   

[Emphasis added] 

[285] The CVRD cites the “precautionary principle” as it is defined in Spraytech, in 
support of its argument that a cautionary approach be adopted.  In Cranbrook, the 
Board explained the difference between the precautionary principle and a 
precautionary approach.  It also sets out the applicable approach to permitting 
decisions under the Act in the following paragraphs:   

[38] The “precautionary principle” and “precautionary approach” are 
phrases used in international treaties, and some Canadian statutes.  
However, these phrases have not been consistently defined in treaties 
or Canadian statutes.  Further, neither the phrase “precautionary 
principle” nor “precautionary approach” is found in the WMA [Waste 
Management Act] or EMA [Environmental Management Act].  Without 
a clear understanding of what “precautionary principle” or 
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“precautionary approach” means, it is difficult to determine how 
statutory decision-makers would apply those concepts.  

[39] In Rolf Bettner v. Director, Environmental Management Act 
(Appeal No. 2005-EMA-007(a), March 20, 2006), the Board reviewed 
the provisions in EMA that relate to the issuance of permits, and found 
that EMA contains no indication that a “precautionary approach” must 
be taken when issuing permits to authorize the open burning of wood 
waste.  

[40] However, the relevant provisions of the EMA (and its precursor, 
the WMA) indicate that a preventative or “cautious” approach is central 
to decisions involving permits and permit amendments that authorize 
the discharge of waste into the environment.  
… 

[47] Similarly, the Board held that a “a prudent and cautious approach 
is warranted” when considering the potential risks associated with the 
discharge of biosolids on farmland, especially when discharged to land 
in a floodplain adjacent to a stream and there is evidence that local 
residents obtain their domestic water from nearby groundwater 
sources: Organic Producers Association of Cawston and Keremeos et 
al. v. Assistant Regional Waste Manager (Appeal Nos. 2000-WAS-024 
and 2000-WAS-025, April 11, 2002).  

[48] As stated above, this Panel is not bound by the Board’s previous 
decisions, but the Panel finds those previous decisions to be relevant 
and helpful.  

[49] In conclusion, it is consistent with the relevant statutory 
provisions, and previous Board decisions, to take a “cautious” 
approach in assessing the potential risks associated with the elevation 
of lagoon #2, aimed at proactively preventing harm to the 
environment. 

[286] This Panel agrees with the above noted findings from Xats’ull and Cranbrook.    

[287] Our society creates waste.  Waste cannot simply be ignored, it must be 
addressed.  When faced with an application to discharge waste into the 
environment, the director or her delegate, must balance the benefit that is gained 
by permitting a controlled discharge of waste which has the benefit of ameliorating 
the harm to the environment of uncontrolled and illegal dumping of waste, against 
the potential for harm to the environment and human health.  This is not an 
enviable task. 

[288] The Panel finds that the Delegate was aware of the appropriate test.  The 
Panel will consider whether he properly applied that test to the evidence later in 
this decision.   

[289] The Panel also finds that, since this appeal was conducted by way of a new 
hearing, with a considerable body of evidence that was not before the Delegate, the 
Panel must also adopt a technically rigorous and cautious approach to determining 
whether the Permit adequately protects the environment and human health.  
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c. Did the Delegate properly consider information regarding social and 
economic impacts? 

[290] Mr. and Mrs. Hayes assert that the Delegate failed to consider the social and 
economic impacts of the permitted activities on the residents and businesses in the 
area.  They argue that, if the Permit is allowed to stand, there will be negative 
impacts on tourism and local businesses such as bed and breakfast 
accommodations.  They believe that schools, such as the Shawnigan Lake School, 
will not be able to attract international students when it becomes known that a 
contaminated soil landfill facility is operating in the vicinity of the lake.  They 
believe that summer camps, outdoor events and family outings will be curtailed if 
the lake is contaminated.  

[291] Mr. and Mrs. Hayes also submit that, while the permitted facility may provide 
“a handful of jobs”, there are “potentially many hundreds, possibly thousands” of 
jobs that would be jeopardized by the stigma of irreparable damage to the 
watershed.  They further suggest that as property owners and realtors, they may 
be under some ethical, if not legal, onus to disclose that there is a permitted landfill 
in the area when selling properties. 

[292] Mr. and Mrs. Hayes provided no evidence of specific social or economic harm 
arising from the authorized activities under the Permit.  They also acknowledge that 
that their fears have not been realized, to date, but they contend that the potential 
for harm exists at some future point.  

The Panel’s Findings 

[293] Social and economic considerations are not specifically mentioned in section 
14 of the Act.  The only specific consideration expressed in section 14 is “protection 
of the environment”, with “environment” being broadly defined in section 1 of the 
Act as “air, land, water and all other external conditions or influences under which 
humans, animals and plants live or are developed.”  Applying the principles of 
statutory interpretation, those external conditions and influences would have to be 
something like air, land and water.  In the Panel’s view, social and economic 
impacts are something different altogether, albeit they may be impacted by the 
quality of air, land or water.  

[294] The Panel has also considered section 4(2)(c) of the Ministry of Environment 
Act, which states that one of the purposes and functions of the Ministry is to 
“manage, protect and conserve all water, land, air plant life and animal life, having 
regard to the economic and social benefits they may confer on British Columbia” 
[Emphasis added]. 

[295] The threat of contaminants escaping, with the resulting social and economic 
harm to the residents, local businesses and other in the area, are public policy 
concerns that, the Panel finds, are captured by section 4(2)(c) of the Ministry of 
Environment Act.  Uncontaminated water, land, plant and animal life in the 
Shawnigan Lake watershed has both social and economic benefits to the 
community, which are relevant to a section 14 permit application.  



DECISION NOS. 2013-EMA-015(c), 019(d), 020(b) and 021(b)  Page 54 

[296] Having reviewed all of the evidence, the Panel finds that the Delegate did 
consider these matters.  He considered the concerns raised by the public and local 
government about potential impacts to their personal wellbeing and their economic 
livelihood if the facility was permitted at Lot 23.   

[297] Currently, the Site is used for a mine.  It is not, therefore, in a pristine 
condition: it is subject to industrial activity.  The Delegate was, and is, aware of the 
value that the Appellants place on the environment.  He was aware that the creek 
and lake are used for fishing, drinking water, recreation, economic stimulation and 
for fish habitat.  He was aware that contamination from the facility could jeopardize 
these uses.  The evidence of the Delegate is that he was satisfied, and this will also 
be for the Panel to determine, that the social and economic benefits of keeping the 
water in its current state can be achieved while allowing the proposed activity.  The 
Panel finds that the Delegate considered the values and the parties’ concerns, and 
properly concluded that these values would not be negatively impacted by the 
Permit.   

[298] No new evidence was presented to the Panel regarding any actual social or 
economic impacts to the community arising from the Permit.  As a result, the Panel 
finds that there is no evidence that the activities authorized under the Permit will 
have any social or economic impact on the Appellants, other residents or local 
businesses.  The Panel finds that the fear of potential future harm, in the absence 
of any evidence, amounts to speculation.   

d. Should the Delegate have required the Site and the facility design to 
comply with the Hazardous Waste Regulation, Protocol 15, TG6, a 
particular Code of Practice and specific guidelines for municipal solid 
waste? 

[299] Mr. and Mrs. Hayes submit that the Delegate ignored Ministry protocols 
regarding siting of the facility.   

[300] The Residents Association and the CVRD argue that the permit application 
should have been subject to the Hazardous Waste Regulation, Protocol 15, TG6, the 
“Code of Practice for Industrial Non-Hazardous Waste Landfills Incidental to the 
Wood Processing Industry” (“Wood Waste Landfill Guidelines”), and the “Landfill 
Criteria for Municipal Solid Waste, Draft Interim Second Edition, November 2013 
(“draft Municipal Solid Waste Landfill Guidelines”), as they are part of the relevant 
legislative scheme that the Delegate must apply in his decision-making.  They 
maintain that the Delegate erred in not doing so.  Had he properly applied the 
standards in these regulations, codes, guidelines and protocols, the facility could 
not have been located on the Site.   

[301] As noted earlier, Protocol 15 is a guidance document under the Contaminated 
Sites Regulation titled “Soil Treatment Facility Design and Operation for 
Bioremediation of Hydrocarbon Contaminated Soil”.  It describes grading and siting 
requirements of bioremediation activities with respect to seasonal high water 
tables. 

[302] TG6 addresses water use determinations.  It is used by the Land Remediation 
Section when assessing proposals to remediate a contaminated site under Part 4 of 
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the Act.  The Contaminated Sites Regulation contains requirements to ensure that 
groundwater at a site is suitable for current and future uses, and is of adequate 
quality to protect adjacent water uses.  TG6 explains how these provisions are 
applied by the Ministry at contaminated sites throughout British Columbia. 

[303] The Residents Association submits that facilities similar to the subject facility 
have been subject to these provisions.  It set out, in detail, how the proposed 
facility is incompatible with these regulations, codes, guidelines, and so on.  It 
submits that the Delegate ought to have used the standards in these regulations, 
codes, and guidelines as “benchmarks”, to ensure that the authorization for this 
facility is consistent with those for similar facilities.   

[304] Regarding the Site, both of these Appellants argue as follows: 

• Because of the potential impact to drinking water, the TG6 standards should 
apply.   

• When considering the suitability of the Site for the facility, the Delegate failed 
to meet any of the siting requirements set out in the Ministry’s guidelines, 
protocols or regulations with respect to treatment and storage at landfill 
facilities.   

• The standards applied to the Site should meet, or exceed, the regulatory 
standards applicable to similar facilities, including the siting standards for 
those other facilities.   

• The Site ought to comply with the requirements for Protocol 15.  In 
particular, the bioremediation aspect of the application should comply with 
the requirements for siting stipulated in Protocol 15.   

• The facility does not meet the siting standards for wood waste or hazardous 
waste facilities set out in the draft Wood Waste Landfill Guidelines and the 
Hazardous Waste Regulation.  

• The Site fails to comply with the minimum siting requirements established by 
the Ministry for similar or less toxic facilities.   

[305] In response, Cobble Hill submits that these protocols, criteria, guidelines and 
policies are not directed at soil deposit permits.  Further, if the Legislature, the 
Ministry or the director, had intended to make any of these protocols, criteria, 
guidelines or policies relevant to section 14 permits, it would have been a simple 
process to do so.  Cobble Hill further submits that the legislation and the 
documents themselves clearly indicate that they do not apply to, or constrain, the 
discretion given to the Delegate by section 14 of the Act.    

[306] Nevertheless, Cobble Hill states that, from the beginning of the application 
process, the Ministry made it clear that other guidelines and criteria are useful to 
consider when assessing the Site and designing the proposed facility.  For example, 
the minimum standards for liners in the Hazardous Waste Regulation might be 
useful to consider, and Protocol 15 might be helpful in relation to construction of 
the bioremediation facility.  These standards were helpful.  Cobble Hill notes that 
the final TAR states that, to design the cells, it considered the standards for landfill 
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liner design in the Hazardous Waste Regulation, Protocol 15 and the “Landfill 
Criteria for Municipal Solid Waste” (1993). 

[307] The Delegate submits that the legislation, regulations and guidance 
documents that apply to each facility are unique to that facility.  He states that the 
above-noted regulation, guidelines and protocols, were not binding on him (or the 
Board) for the purposes of the application under section 14 of the Act.  However, 
they are appropriate to consider and were considered by Active Earth.  They were 
also considered by the Ministry during the application review process and prior to 
issuing the Permit.   

[308] The Delegate’s documents show that, in 2011 and early 2012, Mr. Lachance’s 
predecessor on this file, sent the internet links to Active Earth for the Landfill 
Criteria for Municipal Solid Waste, Protocol 15, and the requirements for “secure 
landfills” (including liners) in Part 4 of the Hazardous Waste Regulation.  She 
advised Active Earth that, while these do not apply to the landfill, they “may help 
guide you” when preparing the application.   

[309] The Delegate submits that the relevance and applicability of the protocol, 
guidelines and the regulation to the subject facility are as follows: 

Protocol 15 

[310] Protocol 15 does not contemplate bioremediation taking place on an asphalt 
pad, as will occur at the Site.  It is intended for bioremediation on the ground.  
Nevertheless, the Delegate states that Protocol 15 was considered as part of the 
facility design, and there is no evidence that the quarry and the works do not meet 
the siting and grading requirements of Protocol 15.  

TG6 

[311] TG6 is a technical guidance document used to ensure that water resources 
are protected for current and future uses at a contaminated site, and in the 
adjacent area.  It sets out how to assess site specific attributes and current uses to 
determine which standards must be met with respect to water quality.  The TAR 
used TG6 to evaluate the applicable water use for the Site, concluding that current 
and future drinking water use did not apply. 

[312] Ms. Barroso and Ms. Lapcevic testified that they used TG6 as an assessment 
tool because Active Earth had referenced it; however, in their opinion it was not an 
essential component of assessing the suitability of the Site as it was designed for 
contaminated sites that need to be remediated where there is no confining layer, 
and where drinking wells are present within 500 metres.   

[313] The Delegate considered TG6, reviewed the water use determination made 
by Active Earth, and asked Dr. Mortensen to review that determination.  Dr. 
Mortensen testified that she has never seen TG6 used for a non-contaminated site 
where there was not to be any discharge to groundwater.  However, based upon 
the information she reviewed, under TG6, drinking water use standards would not 
apply to the upper part of the bedrock unit. 

[314] Ultimately, the Delegate decided that the facility should be designed, 
operated, and regulated on the basis that it is within a drinking water environment, 
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even though TG6 was not binding on him, and despite the information that, under 
TG6, the higher standards would not apply.  Subsections 1.4 and 1.5 of the Permit 
require Cobble Hill to meet the more stringent of Drinking Water or Aquatic Life 
standards.  

Hazardous Waste Regulation and draft Municipal Solid Waste Landfill Guidelines 

[315] The Delegate states that the requirements and standards in the Hazardous 
Waste Regulation and the draft Guidelines are helpful to his assessment of whether 
the environment will be protected in accordance with section 14 of the Act.  In this 
case, he states that he included in the Permit certain requirements from the 
Hazardous Waste Regulation in relation to storm events and seismic events.  In 
addition, the works were designed to address protection of groundwater concerns 
identified in the draft Municipal Solid Waste Landfill Guidelines, even though these 
Guidelines do not specifically apply to this Site.  

Wood Waste Landfill Guidelines  

[316] The Wood Waste Landfill Guidelines apply to a “non-hazardous waste landfill 
incidental to the wood waste processing industry”.  The Delegate submits that these 
guidelines do not apply to the subject facility, and are not helpful to the assessment 
of the application.  Although some of the contaminated soil that is permitted for the 
facility may have “associated ash”, the facility is not designed for, or permitted to, 
accept waste incidental to the wood processing industry, such as incinerator ash.  

The Panel’s Findings 

[317] The Panel has considered the applicability of the guidance documents, 
protocols and the regulation.  The Panel finds that the Delegate was not bound by 
the guidelines, protocols and the regulation cited by the Appellants.  To the extent 
that the contents of these documents, and the regulation, were helpful to the 
Delegate’s assessment of the Site and the proposed facility, the Panel finds that 
they were taken into consideration as part of the design process and that the 
Delegate properly considered them.   

e. Did the Delegate rely on unverified, inaccurate or incomplete 
technical information when he made his decision?    

[318] Mr. and Mrs. Hayes submit that the Delegate relied on false and/or 
misleading information from Active Earth, relied upon limited and conditional 
Ministry staff assessments, and disregarded Mr. Lachance’s recommendation to 
seek an independent hydrogeological study.  Further, no study has been done of 
the mine base under the proposed first encapsulation cell.  They submit that the 
Delegate simply relied upon unverified information from Active Earth, and was 
misled by false information, contrary to his obligation in the Ministry of 
Environment Statutory Decision Making Handbook to verify information which 
impacts human health and the environment.   

[319] Mr. and Mrs. Hayes also submit that the Delegate: did not require a health 
risk assessment as recommended by the Provincial Health Officer; did not consider 
the fact that the lower reaches of Shawnigan Creek are spawning grounds for fish 



DECISION NOS. 2013-EMA-015(c), 019(d), 020(b) and 021(b)  Page 58 

species, and did not require an environmental impact study of the potential 
contamination of the wetlands’ on aquatic life, flora and fauna, including wildlife 
and humans.  

[320] The Residents Association contends that the Delegate inappropriately relied 
on the scientific information provided by Active Earth in preference to the views of 
“internal government scientists” when there was a divergence of opinion as to the 
characteristics of the Site.  It argues that the Delegate ignored concerns regarding 
the geology and hydrogeology raised by Mr. Lowen, the Frostads, members of the 
public, and MFLNRO staff. 

[321] Similarly, Mr. Sanders submits that the Delegate failed to consider Mr. 
Lowen’s information, and the information provided by other engineers/hydrologists, 
when that information varied from Active Earth’s.  Mr. Sanders also submits that 
the Delegate did not read the final TAR in its entirety and that he failed to heed Mr. 
Lachance’s recommendation for an independent hydrogeological study. 

The Panel’s Findings  

[322] The Panel has considered Mr. and Mrs. Hayes’ assertion that the Delegate 
relied on false information from Active Earth.  The evidence before the Panel is that 
the Delegate sought the opinions of other Ministries and agencies during and after 
the consultation processes.  Shortcomings in that information were identified by the 
public, professionals, Ministry staff and other agencies.  Further inquiries and 
investigations resulted in more information for consideration.   

[323] Although the information that was before the Delegate at the time of his 
decision, differed in some respects from the information that was provided to him in 
the initial technical assessments, there is no evidence before the Panel of any intent 
to mislead, or deceive.  Further, the Delegate’s evidence is clear that he did not 
solely rely upon Active Earth’s statements or conclusions: the Delegate took care to 
consider contrary information.  The Delegate had the benefit of a great deal of 
information, on a variety of subjects, from a great many people, including Mr. 
Lowen and the Frostads  

[324] Regarding Mr. Lowen’s input, the Panel finds that the Delegate considered his 
many comments and concerns, sought responses to Mr. Lowen’s comments from 
Active Earth, and considered all of that information prior to making his decision.  
Whether Mr. Lowen’s opinion and/or the opinions and information of other 
geologists and hydrogeologists should be preferred over the opinions and 
information before the Delegate, will be considered later in this decision.   

[325] Regarding the Frostads, the Delegate sought input from Ministry staff and 
from Mr. Hancock on the information contained in their letter.  Their concerns were 
evaluated and the Delegate provided the Frostads with a detailed response.   

[326] The Delegate also sought additional information from people with specific 
expertise, such as Dr. Mortensen (hydrogeology), the Public Health Officer, the 
Medical Health Officer, and others at the Vancouver Island Health Authority.  
Ultimately, the Delegate agreed that more information would be beneficial and 
required additional monitoring wells to be drilled and tested.   
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[327] Regarding the Appellants’ argument that the Delegate ought to have required 
an independent hydrogeological study.  The evidence before the Panel confirms that 
the underlying rationale for Mr. Lachance identifying this as a recommended option 
was addressed prior to the Permit being issued.   

[328] The Panel finds that the health-related issues raised by the Vancouver Island 
Health Authority were addressed through correspondence and meetings, and no 
health risk assessment was required.  Regarding an environmental impact study of 
the potential contamination of the wetlands’ aquatic life, flora and fauna, including 
wildlife and humans, the Delegate was satisfied that the input that he had from his 
own Ministry addressed these issues.  

[329] Underlying many of the arguments under this heading is a belief that the 
technical information before the Delegate was “incomplete”.  This argument 
presupposes that such information can ever be “complete”.  When evaluating the 
geology and hydrogeology of an area as complex as the Site, the Panel finds that 
there can never be 100% certainty.  However, the Panel finds that the Delegate 
made appropriate enquiries, was aware that there were still uncertainties in relation 
to the geology and hydrogeology, and addressed them in the Permit.   

f. Did the Delegate properly consider public opposition to the 
application?   

[330] Based upon many of the public comments provided during consultation, and 
a number of the comments made during the hearing, there appears to be a general 
sentiment that public opposition to the application should have been given more 
weight.   

[331] There is no doubt that the Delegate was aware that many people in the 
community had, and still have, significant concerns with the location of the facility.  
This is further evidenced by the appeals of the CVRD and the Residents Association.  
However, the mere fact that there is public opposition to a project, in the absence 
of evidence of environmental impacts or risk to human health, is not a proper basis 
for the refusal of a permit under section 14 of the Act.  While the concerns of the 
public are relevant to the extent that they are within the scope of section 14, the 
mere fact that people are opposed, is not.   

[332] In the present case, the Panel finds that the Delegate evaluated the input 
that he received from the public.  When he believed that it was warranted, the 
Delegate requested additional information or testing from the applicant.  In 
addition, the Panel accepts the Delegate’s evidence that he made at least 12 
changes to the Draft Permit as a result of the input he received during the 
consultation process.  Whether the provisions of the Permit are adequate to protect 
human health and the environment will be discussed under subsequent issues.   

[333] However, at this juncture, it is relevant to note that, consistent with the 
Delegate’s interest in receiving public input, he included a requirement in the 
Permit for an Advisory Committee.  Section 2.14 states: 
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Advisory Committee 

The Permittee must establish an Advisory Committee and develop 
terms of references to the satisfaction of the Director.  The Committee 
must be composed of one representative of each relevant regulatory 
agency and one representative from local government.  The 
Committee must meet annually within 3 months of the submission of 
the annual report as required under Subsection 5.3 and provide advice 
to the Director within 30 days of the meeting.  Based on advice of the 
Committee, the Director may revise the monitoring, sampling and 
reporting requirements in Sections 3 and 5. 

[334] Because of the high degree of public interest and concern regarding the 
activities authorized under the Permit, the Panel is of the view that this committee 
should include a representative from the community.  A representative from the 
Residents Association would meet this requirement.  Accordingly, the Panel directs 
the Delegate to provide for representation on the Advisory Committee by the local 
community, including representation from the Residents Association and/or other 
interested community members as chosen by the Delegate. 

g. Did the Delegate fetter his discretion, was he biased in favour of the 
project and/or did he collude with the permit applicant? 

[335] This issue was raised by Mr. and Mrs. Hayes and Mr. Sanders.  They submit 
that the Delegate was biased in favour of Cobble Hill and, therefore, unfairly issued 
the Permit to Cobble Hill in spite of overwhelming considerations that would have 
suggested that the application for a permit should have been denied.  They submit 
that approval of the Permit was a “foregone conclusion”.  On this basis alone, they 
submit that the Panel should overturn the decision.   

[336] They further submit that the Delegate did not follow the requirements set out 
in the Ministry of Environment Statutory Decision Making Handbook to “act in good 
faith and without bias in making the statutory decision”, “avoid succumbing to any 
external pressure”, be “impartial and independent”, “ensure he/she is not fettered 
by the opinion of another party” and “verify the accuracy of information”.   

[337] Mr. Sanders believes that “there must have been some type of collusion” 
between the Delegate and Cobble Hill, and/or that the Delegate was biased in 
favour of granting the Permit.  He believes that the Delegate discussed the 
suitability of the Site with SIA and Cobble Hill in advance of receiving the permit 
application.  He also refers to the following behaviour as evidence that the Delegate 
colluded or was predisposed to grant the Permit: 

• During a public meeting, a member of the public asked the Delegate where 
the residents should obtain their drinking water if Shawnigan Lake becomes 
contaminated.  The Delegate replied that they would have to get their 
drinking water elsewhere. 

• The Delegate only considered information from Cobble Hill, and failed to 
consider or give the report from Mr. Lowen the same weight as the report 
from Active Earth.  
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[338] In response, the Delegate testified that he did not endorse Active Earth’s 
views at either the public meeting or at the open house; he simply explained the 
decision-making process, indicated that no decision had been made, and advised 
that he would accept information as it came forward.  

[339] The Delegate disagrees with the allegations that he exhibited “callous 
indifference” to the views of the public.  Rather, he went to great lengths to hear 
from the public and to consider their concerns.  He submits that his response to the 
drinking water question has been taken out of context.  He stated that he would not 
want the public to be drinking contaminated water under any circumstance. 

[340] The Delegate further testified that he did not feel any particular pressure to 
issue the Permit when he did.  He determined that, after more than 2 years of 
discussions, scientific investigations and consultation, he had more than adequate 
information to issue the Permit 

The Panel’s Findings 

a) Fettering of discretion 

[341] In Phillips v. British Columbia (Workers Compensation Appeal Tribunal), 2012 
BCCA 304 (CanLII), the BC Court of Appeal held that an issue of fettering will only 
arise where it is alleged that a decision-maker will have “failed to genuinely 
exercise its discretionary powers in an individual case, but rather made its decision 
on the basis of a pre-existing policy”, citing David Mullan, Essentials of Canadian 
Law, “Administrative Law” (Toronto: Irwin Law, 2001), at page 115.  The Panel 
finds that this legal concept does not apply to the facts of this case: there is no 
allegation, nor any evidence, that the Delegate blindly followed Ministry policy.  In 
fact, the more common concern that has been raised in the appeals is that the 
Delegate ought to have followed certain policies, but did not.  

b) Bias 

[342] The Panel also considered the allegations that the Delegate was biased in 
favour of Cobble Hill and/or acted in collusion with Cobble Hill when he issued the 
Permit.  The legal test for the type of bias alleged by these Appellants is the test for 
determining whether there is a “reasonable apprehension of bias”.   

[343] The Supreme Court of Canada set out the test for this type of bias in 
Wewaykum Indian Band v. Canada, 2003 SCC 45 (CanLII); [2003] 2 S.C.R. 259 at 
para. 60, citing Committee for Justice and Liberty v Canada (National Energy 
Board),1976 CanLII 2 (S.C.C.); [1978] 1 SCR 369 at 394: 

[T]he apprehension of bias must be a reasonable one, held by 
reasonable and right minded persons, applying themselves to the 
question and obtaining thereon the required information. ...  [The] 
test is “what would an informed person, viewing the matter 
realistically and practically – and having thought the matter through 
– conclude.  Would he think that it is more likely than not that [the 
decision-maker], whether consciously or unconsciously, would not 
decide fairly. 
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[344] The Panel has reviewed all of the particular assertions and factual 
underpinnings to the Appellants’ claims that the Delegate was biased in favour of 
Cobble Hill, and/or in favour of issuing the Permit.  The Panel finds that no 
reasonable person, informed by the evidence in this case and, having thought the 
matter through in a realistic and practical manner, could conclude that it was more 
likely than not that the Delegate, whether consciously or unconsciously, would not 
decide the application fairly.  Rather, the evidence is that the Delegate had an 
“open mind”, considered the concerns expressed by the public and whether those 
concerns were within his jurisdiction to consider in the context of a section 14 
application, required various additional investigations and additions to the original 
design, and was not predisposed to granting the Permit.   

[345] The Panel further observes there was vocal and well-organized opposition to 
the application which spanned the 2 year period.  The Delegate was well aware of 
this opposition, which included opposition by the local government.  This may be 
one of the reasons that the application process was so extensive and lengthy.  The 
Panel finds that his approach was cautious, not “closed minded.”  There is no 
evidence that the Permit was a foregone conclusion.  The evidence is that the 
Delegate considered information from Active Earth, Mr. Lowen and many others.  
He sought responses and further information on contentious issues to ascertain and 
evaluate the potential risks of the Site and the facility design.  The Delegate is 
required to evaluate the information obtained, and determine what weight to give 
that information, just as this Panel is required to do.  Based upon all of the 
evidence provided in relation to the Delegate’s decision-making process, the Panel 
cannot find any pattern of rejection or of closed mindedness on the part of the 
Delegate.   

[346] The Panel finds no evidence that the Delegate lacked independence, was not 
impartial, was biased, or succumbed to external pressure.  Accordingly, the Panel 
finds that there was no reasonable apprehension of bias on the part of the 
Delegate. 

c) Collusion 

[347] Finally, the Panel has considered Mr. Sanders’ allegation that the Delegate 
and Cobble Hill must have been acting in collusion.  The Oxford English Dictionary 
defines “collusion” as “secret agreement or understanding for purposes of trickery 
or fraud; underhand scheming or working with another; deceit, fraud, trickery.”10  

[348] Although the Appellants believe that there is no other reasonable explanation 
for the Delegate’s decision, other than bias or collusion, there is simply no evidence 
to support this allegation.  To the contrary, the evidence is that more testing and 
changes to the design were required before the Permit was approved.  As a result, 
this ground of appeal is also dismissed. 

[349] In summary and for all of the reasons stated above, the Panel finds that 
there is no merit to any of the allegations that the Delegate fettered his discretion, 

                                       
10 The Oxford English Dictionary, 2ed., s.v. “collusion” 
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was biased in favour of Cobble Hill, or acted in collusion with Cobble Hill.  
Therefore, these grounds of appeal are dismissed. 

CONCLUSION ON ISSUE 3:  WHETHER THE DELEGATE PROPERLY 
CONSIDERED THE INFORMATION OBTAINED DURING THE REVIEW 
PROCESS AND PROPERLY EXERCISED HIS DISCRETION WHEN HE ISSUED 
THE PERMIT?  

[350] The Delegate testified at length before the Panel and was subject to intense 
cross-examination over the course of many days.  He gave his evidence in a 
straightforward, calm and thoughtful manner.  He did not attempt to evade any 
questions, nor did he attempt to mislead the Panel in any way.  The Panel finds that 
he was a credible witness, and has given his evidence significant weight. 

[351] The Panel finds that the Delegate’s approach throughout the permitting 
process was both technically rigorous and cautious.  The Delegate considered the 
concerns of potential future harm.  He also considered the benefits of having a 
centralized, engineered and highly regulated facility to deal with the larger societal 
issue of contaminated soils.   

[352] The Delegate understood that Active Earth was advocating for Cobble Hill.  
The Panel finds that he considered the assertions made by Active Earth and tested 
them using the tools available to him, such as the Ministry's protocols, guidance 
documents and policies, and by considering the information provided by members 
of the public with expertise in geology and hydrogeology, as well as professionals 
and scientists within his Ministry, and within other ministries and other agencies.   

[353] The Delegate used all of the information and advice he received to determine 
whether to require further investigation, changes to the design, or additions to the 
proposed works.  When there was a difference of opinion on a matter of potential 
import regarding the Site, the Delegate sought further input.  The Panel finds that 
the Delegate took a prudent and cautious approach to investigating the suitability 
of the Site.  However, it is also clear that, when he issued the Permit, the Delegate 
was not relying on bedrock as a “necessary element” to this authorization.  He 
authorized the facility because the facility’s design provides multiple barriers to 
contaminants reaching the environment.  

[354] Although the permit application underwent a lengthy review and consultation 
process between 2011 and 2013, the Delegate took the unusual step of preparing 
the Draft Permit and posting it publicly for further comment.  As a result of input 
received regarding the Draft Permit, he refined the draft and increased the 
protections for the environment.   

[355] The Panel finds that the changes that the Delegate made to the Draft Permit 
reflect the rigour that he brought to scrutinizing the information before him, and 
the cautious approach that he took when drafting the authorization.  The Delegate 
was aware that the test for a permit is not “zero risk”.  He included conditions in 
the Permit to manage the risks.  The Permit included a number of conditions that 
had to be met before the facility could accept contaminated soil.  The Delegate also 
applied the most rigourous Aquatic Life or Drinking Water standards to the Permit, 
despite the opinions of Dr. Mortensen and others that this was not required.  The 
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Panel finds that this is both prudent and cautious in light of the high degree of 
public concern, and the remaining uncertainties about the Site. 

[356] The Delegate did not approve a Permit that is “frozen in time”.  The Permit 
allows the operation to proceed while providing a means for the Ministry to make 
changes to performance measures, monitoring and reporting provisions, and to 
require further investigation or changes to the treatment facilities in response to 
emerging information.  The Panel finds that this is an appropriately cautious 
approach, which recognizes remaining uncertainties in the geology and 
hydrogeology of the Site.  Whether this Permit, and these conditions, provide 
sufficient safeguards is the ultimate question to be addressed in these appeals. 

[357] The Panel finds that the Delegate’s approach to issuing the Permit was a 
reasonable one in the circumstances.  

C. THE NEW EVIDENCE BEFORE THE PANEL 

[358] Although the Delegate had significant evidence before him regarding the 
geology and hydrogeology of the Site, the Appellants argue that there is sufficient 
new evidence before the Panel to establish that the Site is not suitable for the 
facility, that the design of the facility is inadequate in critical respects, and that the 
Permit conditions do not remedy these problems.  Therefore, according to the 
Appellants, the Permit ought to be rescinded.   

4. Is the Site suitable for the facility? 

[359] The new evidence regarding the suitability of the Site is in the nature of 
expert rebuttal to the evidence that was either before the Delegate, or that was 
tendered by Cobble Hill in advance of the hearing.  In particular, the Appellants 
state that Active Earth’s technical assessment was based upon a finding that there 
was no aquifer beneath the Site.  The Appellants submit that the new evidence 
establishes that this is an error.  In addition, the Appellants challenge Active Earth’s 
statements about the geology, such as the presence of a 75 metre impermeable 
upper bedrock layer beneath the Site.  

[360] The Appellants also challenge the evidence that the Delegate relied upon, 
including inaccurate information regarding limestone and fractures in the bedrock 
beneath the Site.   

[361] Based upon the evidence at the hearing, the presence of an aquifer beneath 
the Site no longer is in question.  Kevin Ronneseth, a professional geoscientist,  
provided expert evidence on this matter on behalf of the Residents Association.  
This was also the opinion of Ms. Lapcevic and Ms. Barroso in their September 2012 
letter to the Delegate.  Given that the Delegate assumed that there was an aquifer 
beneath the Site when he made his decision, the Panel finds that the presence of 
the aquifer is not “new evidence” that puts into question the previous analysis of 
the Site, or the validity of the Permit.   

[362] Regarding the 75 metre thick upper bedrock layer, there is new evidence 
before the Panel from the 2 new monitoring wells drilled in accordance with the 
Permit.  Those drill core results revealed a new feature: a new shallower “layer” 
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sometimes referred to as the “weathered bedrock”.  The Panel accepts the 
Appellants’ evidence that there is not a 75 metre low permeability layer beneath 
the Site as stated in the TARs.  The relevance of that information to the suitability 
of the Site will be considered with the other new evidence on the geology and 
hydrogeology of the Site.   

[363] Regarding the presence of limestone and fractures, the Appellants submit 
that the new evidence establishes that the Delegate’s decision was not based upon 
a sound understanding of the Site.  They submit that this lack of information is fatal 
to the Permit because the siting of a contaminated soil facility is the most important 
protection for the environment.  If there is limestone, and if there are fractures, 
contaminants will have a pathway within which to travel.  And if the fractures are 
hydraulically connected, they can contaminate the aquifer and other water sources.  
Moreover, continuous blasting at the quarry will expand fractures or open new 
ones.   

[364] The Appellants submit that the new evidence on the hydrogeology of the Site 
also establishes that the information before the Delegate was inaccurate and 
incomplete.  The Appellants submit that, fully understanding the geology and 
hydrogeology of the Site is critical because engineered systems will eventually fail, 
leaving only the natural barriers of the Site to protect the environment.   

[365] The Appellants called 5 expert witnesses to testify on these matters.  The 
Residents Association called Mr. Lowen and Alan Kohut, a professional engineer.  
Mr. Lowen provided a report in advance of the hearing dated February 12, 2014 
(the “Lowen Report”).  Mr. Kohut also provided a report in advance of the hearing, 
as well as a supplemental report.  The CVRD called 3 engineers from Thurber 
Engineering Ltd., who also provided a report in advance of the hearing.  The other 
Appellants relied upon the evidence of these experts in support of their appeals.   

[366] As stated above, the expert evidence of the witnesses is in response to, 
and/or challenges, the evidence that was before the Delegate; in particular, the 
evidence of Mr. Hancock, Dr. Mortensen, Ms. Barroso and Ms. Lapcevic.  The 
evidence also responds to the expert report of Dr. Morin, who did not testify at the 
hearing.  For Cobble Hill, the Panel heard evidence from Mr. Block and Anthony 
Miller.  The Panel will first outline the evidence from these witnesses on (1) the 
geology of the Site, and then (2) the hydrogeology of the Site, before considering 
the Appellants’ evidence in response. 

Geology 

Mr. Block and Anthony Miller – Observations at the Site 

[367] Mr. Block testified that the rock in the quarry is “fairly unique” in that it is 
extremely hard.  Blasters at the quarry have advised him that the rock is very 
difficult to blast: blasting takes longer at the quarry, and rock crushers wear out 
quicker than at other mines.  

[368] He testified that his rock is certified by the U.S. Army Corp of Engineers, 
which means that rock must be fracture free, have no bore holes, and no cracks.  
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The rock has been certified for use in breakwaters and is pre-qualified for the 
Columbia River dam project. 

[369] He states that when blasting takes place in the quarry, the rock breaks into 
pieces the size of pickup trucks and that no water comes out of the face of the rock.  
The only water observed in the quarry is rain water, which will sit in the bottom of 
the quarry until the heat of the summer causes it to evaporate.   

[370] Mr. Block’s describes the quarry bottom as “very, very tight”.  Mr. Block was 
shown 2 photographs taken by the Residents Association’s expert, Mr. Kohut.  
These photographs show ice formations on the face of the quarry pit.  Mr. Block 
testified that the ice in one photograph resulted from seepage from an overburden 
in the quarry, and the ice in the other resulted from surface water in the parking lot 
flowing down to the quarry and freezing on the quarry wall. 

[371] The Panel also heard evidence from Anthony Miller, a certified professional 
blaster and manager with Western Grater Contracting Ltd., a specialist blasting 
company.  Mr. Miller has been drilling and blasting rock quarries on southern 
Vancouver Island since 1976.  He estimates that, in the past 4 to 5 years, he has 
blasted approximately 1,000 holes in the Cobble Hill quarry, to a depth of between 
40 and 45 feet.  He testified that the rock in the quarry is the hardest that he has 
ever encountered.  The blasters use 1 drill bit every hour, and have to set different 
patterns of blasting than they normally use in order to break the rock.  In his view, 
the rock doesn’t break because it doesn’t have fractures.   

[372] Mr. Miller testified that his blasting crew uses water-resistant blasting powder 
because it “hits harder” and has a faster burn time than the normal Ammonium 
Nitrate with Fuel Oil used in blasting.  It is not water proof, and will not work if wet. 

[373] Mr. Miller testified that, when they blasted the quarry, no water was 
encountered in the “first lift” of rock from the face of the quarry.  In the second lift, 
water was encountered.   

[374] Mr. Miller also described the “lake” that had formed in the northwest corner 
of the quarry.  As the quarry is blasted into the side of the hill, surface water flows 
down the hill and into the quarry.  It would normally proceed down the hill in the 
normal drainage path.  However, the “lake” formed because it was the lowest point 
in the quarry, and the water could not exit because of an elevated “knob” of rock 
near the border to the CVRD property.  The blasters were instructed to remove the 
knob so that the water would drain from the quarry, by gravity, which it did.  

Kirk Hancock  

[375] As stated earlier in this decision, Mr. Hancock is a professional geologist with 
the British Columbia Geological Survey, Ministry of Energy and Mines.  He authored 
the Hancock Report and the addendum.  Mr. Hancock testified, and was cross-
examined, on the geology of the Site.  He gave evidence on his Site investigations, 
his report, and addendum.  Mr. Hancock’s opinion on the geology of the Site is 
based upon his 2 days investigating the Site and his experience working in the 
Wark Gneiss.  He also reviewed well logs from the surrounding area.   
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[376] Mr. Hancock testified that, during his investigation, he looked at “pretty much 
every outcrop” at and near the Site to assess the geology of the rock in its natural 
state.  In particular, he was looking for evidence of fracture orientations and for the 
presence of limestone.  Limestone was of particular interest because the drill log for 
the on-site well indicated more than 300 feet (100 metres) of limestone. 

[377] Mr. Hancock testified that the geology at the quarry consists solely of a rock 
known as dioritic gneiss.  In his opinion, there is no evidence of any carbonate in 
the immediate environment; i.e., there was no observable limestone at the Site.  
Moreover, in his opinion, the geologic conditions of the Site preclude the presence 
of limestone.   

[378] Mr. Hancock believes that the drill log that indicated the presence of 
limestone must be incorrect.  In his opinion the geology of the Site does not permit 
a limestone deposit that large, and a geologist would be able to see an outcrop 
from a deposit that size.  He further notes that, although “limestone” was named in 
the log, it was not described.  Granite was also named in the drill log even though it 
is also not found in the area.  Mr. Hancock states that errors in drill logs are not 
uncommon as found by Greenwood in his research on the reliability of driller logs 
for the purposes of geology.11   

[379] Mr. Hancock observed that the fractures present at the Site were of 3 types: 
“tight” (typically 1-2 millimetres across); “filled” (>2 millimetres across and visibly 
filled with other minerals); and veins.  The larger “filled” fractures were uncommon, 
were generally 1-3 millimetres across, and were filled with chlorite, quartz and 
epidote.  He used a rock hammer to break rock at various places on-site in order to 
observe the inside of the rock.  In addition, by walking into the excavated quarry 
pit he was able to observe the “inside” of the rock walls, and take measurements.   

[380] He observed areas of “blocky weathering”.  This weathering results from the 
effects of the elements over time.  Historically, the entire area was covered in 1 to 
2 kilometres of ice, which moved across the rock and “weathered” the surface.  
Rain also causes weathering over time.  Where the rock is weathered, the 
secondary material in fractures is “weathered-out”, leaving a fracture which is open 
at the surface.  He notes that the weathered rock is very strong.  It took 
considerable effort to break it.  Once broken, he observed that the fractures were 
filled a few centimetres below the weathered surface. 

[381] During his investigation of the exposed (excavated) quarry, Mr. Hancock 
found a northeast-trending, moderately dipping brittle shear zone (30 to 50 
centimetres wide).  The material in the shear zone was broken, and there was 
evidence of open spaces.  Mr. Hancock made 96 structural measurements from 31 
stations, including orientations of 83 fractures, 7 slickenside surfaces, 5 veins and 
dykes.  His measurements of tight fractures did not indicate any preferred 
orientation to the fractures.   

                                       
11 Greenwood, H.J. and Mihalynuk, M.G. (2009): Saltspring Island Geology adjoining quadrants of NTS 
092B/11,12,13&14; British Columbia Geological Survey, Open File 2009-11, map and notes; British Columbia 
Ministry of Energy, Mines and Petroleum Resources. 
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[382] In his opinion, the general high dispersion of fracture orientations that he 
observed is consistent with a massive, intrusion-like bedrock body that has 
experienced multiple episodes of deformation over geological time.   

[383] During his site investigation, no water was observed in any fracture.  
Although Shawnigan Creek was flowing with water, the fractures in the adjacent 
bedrock were dry.  He notes that the on-site water well that is adjacent to 
Shawnigan Creek, was drilled to a depth of 258 feet before a fracture was 
penetrated, and water entered the hole.  At the time of his investigation in 
September of 2012, the on-site well was dry.   

[384] Mr. Hancock concludes that the Site lacks a developed network of 
interconnected, closely spaced fractures that could promote water movement.  
Instead, the rocks in the quarry displayed fractures and veins filled with various 
materials, and only a few isolated brittle shear zones.  He, therefore, concludes that 
the rocks are unlikely to transmit water.  In his opinion, the bedrock at the quarry 
appears to have minimal permeability or porosity. 

[385] Mr. Hancock also gave evidence on the 2 new monitoring wells required by 
the Permit.  He was present at the Site when they were drilled on September 17, 
2013.   

• MW13-4 is an upgradient monitoring well located in the south end of the 
operation, oriented downward at -60 degrees southwest. [This monitoring 
well will be replaced and relocated further south as the quarry develops.]   

• MW13-5 is a downgradient monitoring well at the northwest corner of the 
Site, just inside the western boundary of Lot 23, and outside of the 
northern limit of the quarry.  It was drilled on the edge of the “rock knob” 
comprising the Site, oriented downward at -60 degrees northeast.  [This 
monitoring well will also be replaced in the future when the rock is 
mined.] 

[386] Both wells extend below the ultimate pit bottom. 

[387] Mr. Hancock was also present when the cores were removed from the 2 new 
wells.  He logged the results, and the results were summarized by Active Earth in a 
“Summary of the Core Drilling Results” dated October 22, 2013 (the “Core Drilling 
Report”).12   

[388] Mr. Hancock testified that all of the rock in the 2 drilled cores is Wark Gneiss.  
The nature of the fracturing is small, narrow, and filled with a single shear zone.  
The core from MW 13-5 (the north well) shows a well-defined shear zone at 77.5 to 
88 feet core depth, with secondary minerals including quartz, talc and calcite.  Mr. 
Hancock states that it was difficult to determine whether there is any void in the 
shear zone as the finer fill material is washed out in the drilling process.  The core 
from MW 13-4 (the south well), has the same textures down the hole as those 
observed at the surface.   

                                       
12 Mr. Hancock’s log of the results is set out in a document titled “Drill Core Program – South Island Aggregates 
Quarry”, dated October 10, 2013. 
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[389] Having seen the drill cores, Mr. Hancock remains of the view that the quarry, 
and the area around it, is a consistent single unit of Wark Gneiss diorite intrusion, 
with a lot of small “healed” or welded fractures, and very few larger fractures or 
shears.  Some of the fractures connect, but those extensions may occur only for 
centimetres, or possibly metres. 

[390] When asked whether he had sufficient data to characterize the Site, Mr. 
Hancock testified that, ideally, he would have data from additional wells.  However, 
he was satisfied that he could adequately characterize the Site with the information 
that he had from his 2 days on the Site, coupled with the previous data from the 5 
monitoring wells and the core drilling results. 

Hydrogeology 

Dr. Mortensen 

[391] Dr. Mortensen has a Ph.D. in contaminant hydrogeology.  Her thesis was in 
the Preferential Flow in the Unsaturated Zone, investigating fractures, how 
contaminants are transported through these fractures and how to model them.  She 
spent 2 years modelling fractures and instrumentation in the unsaturated zone, and 
5 years working in remediation of contaminated sites looking at characterizing and 
remediating contaminants in fractured limestone.  Based upon her qualifications, 
and but for the fact that she is a government employee, she would have been 
qualified as an independent expert in the hydrogeology of contaminated sites.   

[392] Dr. Mortensen gave evidence on the hydrogeology of the Site and the 
contents of the Mortensen Report.  She testified that, when she prepared her 
report, there was not a lot of monitoring well data available to characterize the 
hydrology of the Site, but she understood that additional drilling was planned (the 2 
additional wells later added to the Permit).  In her opinion, the 2 additional drilled 
and cored monitoring wells should provide sufficient data to determine the 
uniformity of the confining layer. 

[393] Dr. Mortensen testified that she considered the information provided to her in 
the final TAR, the Hancock Report and addendum, the Summary of Public 
Consultations, the Barroso/Lapcevic letter, the Lowen Report and the Frostads’ 
correspondence to the Ministry during the consultation process. 

[394] In Dr. Mortensen’s opinion the upper bedrock will protect the lower bedrock 
and the aquifer beneath the Site.  She testified that she does not consider gradient 
in a water use evaluation.  Her concern is with the hydraulic conductivity of a site; 
i.e., the piezometric pressure.  Hydraulic conductivity, often abbreviated as “K”, 
reflects the permeability and the ease with which water can pass through a certain 
mass of porous medium or through a hydraulically connected fracture set.  In this 
case, all the piezometric pressures were above the quarry pit floor.  In Dr. 
Mortensen’s opinion, this confirms that there are very few active fractures, and the 
area has very low permeability. 
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Dr. Kevin Morin  

[395] Dr. Morin was retained by Cobble Hill to provide an expert report for the 
hearing.  Dr. Morin has a Ph.D. in hydrogeology, a master of science in geology, 
and is a registered professional geoscientist in BC.  He has over 35 years of 
experience in the fields of water contamination, contaminant migration, 
hydrogeology, geochemistry, environmental impact assessment, and computer 
modelling related to mining and industrial activity.  

[396] Cobble Hill asked Dr. Morin to provide a written opinion on a number of 
issues, including the suitability of the Site’s geology and hydrogeology for the 
purposes of depositing the contaminated soil authorized under the Permit.  He was 
also asked to review and critique Mr. Lowen’s opinions.  Dr. Morin did not perform 
his own investigation of the Site.  His opinions are based upon his review of the 
investigations undertaken by Cobble Hill and the Ministry.  

[397] Dr. Morin’s opinions are set out in a 34-page report dated February 25, 2014 
(the “Morin Report”).  The report addresses the two types of groundwater flow 
systems (porous-medium and fracture-dominated), and addresses groundwater 
movement in and around the quarry.  As stated in the Background to this decision, 
Cobble Hill did not call Dr. Morin as a witness at the hearing; therefore, his 
evidence was not subject to cross-examination.  The Panel has previously ruled that 
Dr. Morin’s failure to give evidence at the hearing goes to the weight to be given to 
the opinions contained in his report. 

[398] Regarding the geology of the Site, Dr. Morin relied upon the work by Mr. 
Hancock and others who have studied the Site.  Dr. Morin focused on hydraulic 
conductivities, groundwater levels and direction, and hydraulic gradients underlying 
the quarry.   

[399] Dr. Morin states that the quarry represents a “typical, complex, fracture-
dominated system” (which precludes a confining layer), where low-conductivity and 
high-conductivity fracture sets can be found at any depth, but most of the rock has 
very low conductivity with few to no fractures. 

[400] He explains that it is important to determine the vertical gradient of the 
groundwater flow at the Site now, and in the future, because if it moves upward 
into the quarry, any water escaping from the proposed contaminated-soil cells 
would not enter the underlying groundwater system: it would drain to the west, and 
would be contained in the landfill system and report for treatment if needed.  
However, if groundwater moves downwards from the quarry, it can flow through 
fractures into the underlying groundwater system.  A downward direction provides 
a potential pathway for groundwater contamination into the environment.   

Groundwater levels and hydraulic gradients 

[401] The levels were measured twice in 2012, 3 times in 2013, and once in 2014 
(before the report was issued).  Dr. Morin states that all groundwater levels 
remained above the ultimate bottom of the quarry, indicating that groundwater 
would move upwards into the quarry if the quarry were fully excavated at this time.   
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[402] Groundwater levels in both the deep and shallow wells vary with the seasons.  
He states that this puts into doubt Active Earth’s calculation that it would take 
100,000 years for shallow water to reach the deeper wells.  However, he states that 
the measurements available show there were “closely matched responses” between 
the shallow and deeper wells, which do not confirm hydraulic connections.  Instead, 
the responses may reflect changes in the overlying pressure.  

Groundwater flow and directions 

[403] Because the Site is a “fracture-dominated groundwater flow system”, Dr. 
Morin states that the quarry cannot be studied, delineated and understood as a 
porous medium.  As a result, uncertainties exist and will persist, and would persist 
even after decades of studies. 

[404] In his opinion, the key issue is whether the current uncertainties are 
significant to the operation of the facility on local water quality.  In his opinion, they 
are not significant.  In his opinion, the data and information indicate that lateral 
groundwater flow near the quarry is to the northwest.  Regionally, he expects it to 
be northward to Shawnigan Lake.  In his opinion, the shallowest groundwater flow 
beneath the quarry that could, conceptually, become contaminated, would flow into 
the proposed detection-capture-collection-control-treatment system.  He states that 
the quarry also represents a relatively small portion of the watershed and, 
therefore, contributes little to the overall water balance. 

[405] In Dr. Morin’s opinion, groundwater movement is generally upward near the 
quarry, and may become stronger as the quarry is fully excavated.  This will 
minimize the potential for any contaminated water to move downwards into the 
deeper groundwater system.   

[406] As the general direction of groundwater movement can change with time, he 
states that the operation of the detection-capture-collection-control-treatment 
system will be more important.  In recognition of this, the Permit requires 
groundwater monitoring, including vertical gradients.   

[407] Dr. Morin reviewed Mr. Lowen’s concerns and opinions set out in his 
preliminary assessment dated September 23, 2012, and documents dated March 
28, 2013 and August 1, 2013.  Based on the current conditions and information at 
the Site, Dr. Morin concludes that the geological and hydrogeological uncertainties 
identified by Mr. Lowen are no longer significant uncertainties.  

Pat Lapcevic and Sylvia Barroso 

[408] Ms. Lapcevic and Ms. Barroso testified as a panel with respect to 
groundwater concerns.  As noted earlier, they both work in the Water Protection 
Division, MFLNRO, and provided input to the Delegate during the consultation 
process.  They also provided input to the Ministry following the issuance of the 
Permit.  

[409] On November 25, 2013, Ms. Barroso and Ms. Lapcevic sent a memo to Mr. 
Lachance commenting on the Core Drilling Report (bedrock analysis) from the 2 
new wells.  They note that the results of the core drilling program, and the detailed 
geologic description prepared by Mr. Hancock, indicate that the rock beneath the 
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quarry has a low permeability.  They state that the evidence confirms that there is 
a confining layer greater than or equal to 5 metres, which overlays the aquifer and 
has a hydraulic conductivity less than, or equal to, 10-6 metres per second. 

[410] Ms. Lapcevic and Ms. Barroso have not seen the most recent data collected 
at a range of geographical locations over the Site.  They state that, if the data 
shows that all of the piezometric readings are above the pit floor, this means that 
water flows upward into the pit.  Accordingly, if the encapsulation cells leak, the 
leachate will go into the pit.  If water is flowing, it will seep into the pit.  In both 
cases, the water will need to be treated before it is discharged from the Site, which 
is something the Permit requires.  

[411] Ms. Lapcevic and Ms. Barroso state that the data obtained from the 2 new 
monitoring wells provide some support for the theory that there are low 
permeability layers beneath the Site. 

Appellants’ Expert Evidence 

Dennis Lowen 

[412] Mr. Lowen is a hydrogeologist.  He has been interested and involved in the 
facility since the beginning, providing input during public meetings and during the 
consultation period.  After the Permit was issued, the Residents Association retained 
Mr. Lowen to provide an opinion on “the likelihood that the groundwater at the 
location of the proposed landfill is protected by a confining layer of bedrock that will 
not allow water to transport contaminants from the landfill into the groundwater in 
a manner that puts the environment or drinking water at risk”.  Mr. Lowen provided 
his opinion in the February 12, 2014 Lowen Report.   

[413] The Panel qualified Mr. Lowen as an expert in hydrogeology, including the 
distribution, movement, measurement and protection of groundwater. 

[414] Mr. Lowen testified that he conducted a “peer review” of materials that had 
been posted online by Active Earth, together with public documents posted online 
by the Ministry including: the October 2011 permit application and draft TAR, the 
final August TAR, the Lapcevic/Barroso letter of September 14, 2012, the Hancock 
Report, and correspondence between the Ministry and Active Earth in response to 
issues raised by MFLNRO and the British Columbia Geological Survey.  

[415] Mr. Lowen also conducted a literature review and attended the Site on 2 
occasions prior to writing his report: he did not carry out any independent work or 
testing on the Site other than taking a rudimentary measurement of the amount of 
water leaving the Site at the point of discharge to the ephemeral stream.  Based on 
his extensive review of the information since his preliminary assessment, and his 
experience working in Wark Gneiss, Mr. Lowen testified that he “stood by” his 
preliminary assessment that the Site was not suitable for a contaminated soil 
treatment and storage facility. 

[416] In Mr. Lowen’s opinion, “the site offers very little or no natural protection for 
the underlying aquifer” and that “there are no low permeability soils (clay or till) 
and no impermeable rock layers”.  He states that, even though only non-leachable 
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soils would be received at the facility, it is possible that not all contaminants of 
concern will be identified during sampling.  Therefore, the possibility of mobile 
contaminants cannot be excluded, and the soils will be a potential source of 
contamination.  His opinion is based on the following. 

Geology 

[417] In his preliminary assessment, Mr. Lowen noted that limestone inclusions had 
been reported in the Wark Gneiss unit, and that the on-site well record indicated 
fractured limestone beneath the Site.  Although the Hancock Report states that 
limestone is not a concern below the Site, in Mr. Lowen’s opinion, its presence 
cannot be precluded.  However, during the hearing Mr. Lowen resiled from his 
opinion that there was evidence of limestone at the Site. 

[418] Further, Mr. Lowen disagrees with one of Mr. Hancock’s descriptions of the 
fractures on-site.  Mr. Lowen states that there are “open” (up to 10 milimetres 
across) fractures evident on the surface of the quarry that occurred systematically 
every 1 to 1.5 metres.  He testified that these open fractures would facilitate much 
higher groundwater velocities and flow volumes through the fractures (i.e., water 
would travel much more quickly to the lake). 

Groundwater flow – hydraulic conductivity 

[419] In Mr. Lowen’s view, the hydraulic conductivity of the Site is the most 
important consideration.  In his opinion, the location and number of drilling tests at 
the Site are inadequate to properly characterize the hydraulic conductivity of the 
Site.  

[420] At the time that the Delegate made his decision, there were 5 wells at 3 
locations.  However, they were all in relatively close proximity to each other.  In Mr. 
Lowen’s view, there was insufficient data from these well logs to conclude that 
there is an impermeable layer of shallow bedrock (i.e., rock with a hydraulic 
conductivity (K value) in the 10-10 below the Site.   

[421] The 2 new wells were cored and drilled at 30 degrees from vertical (which 
allows the drill to intersect fractures).  In his opinion, the results of the 2 new wells 
indicates that the K value of the bedrock below the Site may be in the 10-7 range; 
i.e., that the rock is significantly more permeable and that, as a result, there is no 
natural protection of the drinking water aquifer below the Site.  

[422] In Mr. Lowen’s opinion, a complete analysis of the Site would require: 

• 12 drilled test well sites spread over a broader geographic area; 

• age dating of the groundwater to help determine flow velocities and 
origin; 

• baseline water quality sampling of neighbouring wells; 

• pumping tests on the on-site wells to determine impact on the 
neighbouring wells and other wells on the Site; 

• fracture trace mapping from air photos to locate the best sites for the 
drilled wells; and 

• stream flow monitoring on the ephemeral stream. 
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[423] Mr. Lowen testified that, even if the additional investigation and analysis that 
he recommended was undertaken, he did not believe that he could be persuaded 
that the Site was suitable for the proposed facility. 

[424] Based upon the available data, Mr. Lowen estimates that the hydraulic 
conductivity of the rock under the Site is 3 orders of magnitude greater than the 
hydraulic conductivity estimated by Active Earth in their initial model.   

[425] In terms of direction of groundwater flow, Mr. Lowen’s conclusion is that 
there is an upward flow of groundwater into the pit and a lateral flow.   

[426] He estimates that the total seepage of water from the pit into the ephemeral 
tributary is 121,968 litres per day.  Active Earth had calculated groundwater 
seepage into the quarry as 24 litres per day. 

Alan Kohut 

[427] Mr. Kohut is a senior hydrogeologist and professional engineer retained by 
the Residents Association to provide an expert opinion on the geology and 
hydrogeology of the Site.  The Panel qualified Mr. Kohut as an expert in geology, 
including the identification of rock formations.  He was also qualified as an expert in 
hydrogeology, including the measurement, movement, protection and distribution 
of groundwater. 

[428] Mr. Kohut first attended the Site on January 7, 2014, with the 
representatives from Thurber Engineering Ltd. (the CVRD’s experts).  He was 
present on the Site for approximately 2.5 hours.  He made observations, but did 
not take measurements or conduct any investigations.  Mr. Kohut reviewed the 
Hancock Report and addendum, the Drill Core Report, as well as aerial photos of 
the region taken in 1972 (prior to excavation of the quarry).  He reviewed the 
Lowen Report, the Barroso/Lapcevic letter of September 2012, Active Earth’s 
responses to those reports, and the Morin Report.  His conclusions are set out in a 
report dated February 9, 2014. 

[429] Mr. Kohut returned to the Site on February 11, 2014, and provided a 
supplemental report with the same date.  

Geology  

[430] Mr. Kohut agrees with Mr. Hancock as to the lithologic and petrographic 
descriptions of the bedrock, but disagrees on the nature and type of bedrock 
fracturing.  In Mr. Kohut’s opinion, there is evidence that many of the fractures are 
well interconnected in places, are open to the effects of weathering, and are not 
filled.  Mr. Kohut acknowledges that weathering can remove the fill from fractures.   

[431] In his report, Mr. Kohut also disagrees with Mr. Hancock’s conclusion that 
there is no discernible preferred direction to the fractures’ orientation.  He suggests 
that there are significant large scale fracture structures in the area that could be 
open to, or control the movement of, groundwater.  Under cross-examination, he 
conceded that he only observed 1 open fracture at the quarry.   

[432] Mr. Kohut also reviewed well logs from the Ministry’s public record of wells 
within 1 kilometre of the Site.  Of the 14 wells identified, 70% had fractures within 
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the first 75 metres of the surface.  He notes that there are wells within the radius of 
the Site that did not appear on the Ministry database.   

[433] Mr. Kohut concluded that the limited number and locations of the existing 
wells, is insufficient to characterize the nature of the fractured groundwater regime 
underlying the proposed encapsulation cells, and that there is insufficient data to 
indicate that the shallow bedrock would act as an effective confining layer.   

Groundwater flow – hydraulic conductivity 

[434] Mr. Kohut acknowledged that the bottom of all of the wells on the Site are 
below the pit bottom.  Based on all of the piezometric elevations, he acknowledges 
that groundwater would flow upward into the pit bottom at all times of the year if 
there was no confining layer.   

[435] Mr. Kohut estimates that the groundwater flow into the pit could be at least 2 
orders of magnitude higher than Active Earth calculated. 

[436] In addition, Mr. Kohut believes that there is a lateral flow of water in the 
upper portions of the bedrock.  When he attended the Site in February 2014, he 
observed frozen water on the quarry walls at two locations.  In his opinion, his 
observations provide evidence of groundwater flow in the upper portions of the 
bedrock.  He did not ask anyone from Active Earth what the source of the water in 
the quarry might be.  Mr. Kohut testified that a water-balance was needed for the 
Site and that modelling of the Site should consider the potential for water flow into 
the quarry.   

[437] To adequately characterize the Site, Mr. Kohut recommends 5 more drilled 
monitoring wells to a depth of 150 feet (with additional piezometres), a minimum 
24 hour pumping test on the on-site water well, geophysical surveys to characterize 
the bedrock, and a door-to-door survey of all wells within a 1 kilometre radius of 
the Site.  

Thurber Engineering Ltd. (“Thurber”) 

[438] The CVRD retained Thurber to review the work undertaken by Active Earth, 
and to provide an expert opinion regarding the hydrogeology of the Site.  It’s 
opinion is set out in a report dated February 11, 2014 (the “Thurber Report”).  

[439] Bruce Ingimundson, Stephen Bean, and Chad Petersmeyer (the “Thurber 
experts”), testified as a panel with respect to the Thurber Report.  They were each 
qualified as expert witnesses.  Mr. Bean was qualified as an expert in geotechnical 
and geological engineering, including rock properties, rock strength, fracturing and 
groundwater flow.  Mr. Petersmeyer was qualified as an expert in geology and 
hydrogeology, including the movement, distribution, measurement, protection and 
geochemical properties of groundwater.  Mr. Ingimundson was qualified as an 
expert in hydrogeology.  

[440] The Thurber experts visited the Site on January 7 and February 11, 2014.  
Active Earth conducted each tour and answered questions on both dates.  
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Geology 

[441] Regarding the possibility of limestone under the quarry, the Thurber experts 
believe it is possible that limestone exists.  This opinion is based upon the reference 
to limestone in the drill log, and their experience with limestone deposits in Wark 
Gneiss in the Victoria area.  However, they also agreed with Mr. Hancock that it was 
likely that the driller misidentified limestone in the on-site well log. 

[442] The Thurber experts observed and photographed dykes, small faults, sub-
vertical joints, fractures, small veins, quartz stringers, and shear zones cutting 
across the bedrock.  Although many of the discontinuities were “tight and filled”, 
they observed some open fractures.  In their opinion, the Site is very complex and 
heterogeneous, and any investigation for potential groundwater flow through the 
bedrock should focus on the fracture zones. 

[443] The Thurber experts reviewed Active Earth’s characterization of the bedrock 
geology in the final TAR.  They also reviewed the Hancock Report and addendum.  
Since preparing their report, they have reviewed the Morin Report.   

[444] While the Thurber experts generally agree with the work carried out by Mr. 
Hancock, they note that Mr. Hancock did not prepare a rock quality designation, or 
set out fracture spacing index values in his report.  The Thurber experts do not 
agree with Dr. Morin’s characterization of the Site as a typical, complex fracture 
dominated system.  

[445] The Thurber report also identified a concern with blasting.  They state that 
continued blasting at the quarry during, and after, placement of contaminated soil 
may increase the risk of leakage due to the opening of large fractures.  However, 
they also agreed that it is possible to blast in one area of the quarry and have no 
impact on a fracture in another area of the Site.  They state that site-specific data 
is needed to determine whether blasting during quarry operations caused any of the 
fractures identified at the Site to date.   

[446] The Thurber experts reviewed the drill core from the new north well MW13-5.  
They noted a shear zone which, in their opinion, is likely capable of transmitting 
groundwater flow.  However, under cross-examination, they agreed that there was 
no observable pattern to the fractures, and that they were relatively randomly 
joined across the Site as a whole.   

Groundwater flow – hydraulic conductivity 

[447] The Thurber experts agree with Dr. Morin’s opinion that it is impossible to be 
100% certain about the Site’s hydrogeology.  However, they disagree with Dr. 
Morin’s assertion that the remaining uncertainties about the Site are not significant.   

[448] In their opinion, it is vitally important to understand the direction of the 
groundwater flow both horizontally and vertically.  However, they state that there is 
insufficient available data to understand the direction of the groundwater flow 
laterally.   

[449] Regarding the vertical gradient, the Thurber experts state that the 2 new 
wells do not confirm anything.  Because those wells were drilled at an angle, rather 
than vertically, they state that it is impossible to infer an upward or downward flow 
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of water.  In their opinion, given the complexity of the Site, it is likely that the flow 
of groundwater is upward at some points, and downward at others over the Site.  
In addition, the flow could vary depending on the season, the stage of excavation, 
and the use of groundwater.   

[450] Under cross-examination, the Thurber experts agreed that, based on the 
data from the wells over the period from 2011 to 2014, the static elevation 
piezometric readings are above the pit bottom, and water will flow upward into the 
quarry in every case.   

[451] While the Thurber experts acknowledge that, based on the currently available 
data, no potential pathway for contaminants to enter the creek or the lake has been 
shown to exist, in their opinion, given the complexity of the Site and the presence 
of an aquifer beneath the Site, much more hydrogeological testing is required to 
find all of the connectivity or possible flow pathways.  They do not believe the 
investigation to date is sufficient.  They are critical of the number and location of 
the wells used by Active Earth to develop the hydrogeological model of the Site.  
The wells are located in one area of the Site, and are not necessarily representative 
of the Site as a whole.  Further, without a pumping test on the wells, it is 
impossible to infer a connection between the shallow and deeper fractures.  They 
state at page 14 of their report,  

The bedrock geology at this site is too complex to develop a 
meaningful geological model or to ascertain the potential for 
groundwater flow, based on a total of 5 test holes.  Groundwater 
flow in this rock will be controlled entirely by discrete fracture 
zones with unknown location, orientation and transmissivity.   

[452] In their view, more information is needed on other areas of the Site in order 
to determine the Site’s suitability for the facility.  They did not waiver from their 
view that more data is necessary to determine the degree of fracturing and 
connectivity.   

[453] The Thurber experts recommend that additional bore holes be drilled to 
specifically target fracture zones in the bedrock, and that the hydrogeology be 
further investigated by geophysical surveying, water chemistry interpretation, test 
pumping of wells, and collection of groundwater levels on a continuous basis.  

The Panel’s Findings  

[454] All of the Appellants urge the Panel to rescind the Permit because the 
geological and hydrogeological characteristics of the Site are unsuitable for a 
contaminated soil treatment and storage facility, or because there is such 
uncertainty as to the hydrogeology and geology of the Site that it is impossible to 
determine its suitability.   

[455] The Panel has had the benefit of more research, more expert opinions and 
the results of more Site data than the Delegate.  However, as is often the case, the 
experts disagree on the geology and the hydrogeology of the Site.   
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[456] The Panel finds that, based upon the totality of the evidence, the Site is 
situated in a geologic area described as Wark Gneiss, a heterogeneous and complex 
rock that is extremely hard.   

[457] There is no dispute that a nearby quarry contains limestone deposits.  
Although the Panel agrees that isolated limestone deposits cannot be “ruled out” on 
the Site, the most compelling evidence is from Mr. Hancock on this matter.  His 
view is that the geology of the Site precludes the presence of limestone.  Although 
Mr. Hancock was not qualified as an expert in these proceedings because of his 
connection with the government, he has significant expertise and the Panel finds 
that his professional qualifications, employment and technical experience, and the 2 
days he spent investigating the Site, makes his evidence the most compelling on 
this matter.  He was specifically asked to look for limestone and, the Panel notes, 
the evidence of the Thurber experts support his conclusion.   

[458] The Panel has considered the weight to be given to the drill log showing over 
300 feet of limestone.  However, without any observable outcroppings, and in light 
of the observations of Greenwood (as cited by Mr. Hancock), the Panel agrees that 
the drill log results cannot be relied upon as accurate.   

[459] As stated earlier, the new evidence supports a finding of a new shallower 
“layer” of weathered bedrock.  It is unclear from the evidence what the hydraulic 
conductivity is within this layer: more testing would be required.  The Morin Report 
may well be correct that the shallow bedrock contains “mixed zones of lower and 
higher conductivity”, with a layer of low permeability located beneath that.   

[460] However, the Panel also finds that the evidence clearly establishes that there 
are fractures in the bedrock in the quarry, and the surrounding area.  The 
disagreement arises in relation to the size of the fractures, and the degree of 
interconnectedness.   

[461] There is no evidence that there is, or is likely to be, a single fracture capable 
of transmitting water from the Site to nearby water sources, such as drinking water 
wells or the ephemeral stream.  Nor is there any evidence of a fracture capable of 
transmitting water from the Site to the creek or the lake.   

[462] Further, there is no clear evidence of an interconnected network of fractures 
capable of transmitting groundwater to nearby water sources.  However, on this 
latter point, there is no clear evidence that there is not such a network.  The 
problem is that the experts’ observations and opinions differ.   

[463] Mr. Kohut states that there is evidence that many of the fractures are well 
interconnected in places, are open to the effects of weathering, and are not filled.  
Mr. Kohut acknowledges that weathering can remove the fill from fractures.  He 
also suggests that there are significant large scale fracture structures in the area, 
but later admits that he only observed 1 open fracture at the quarry.   

[464] The Thurber experts observed some open fractures and noted a shear zone 
which they originally believed to be capable of transmitting groundwater flow, but 
under cross-examination, agreed that there was no observable pattern to the 
fractures, and that they were relatively randomly joined across the Site as a whole.   
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[465] Mr. Hancock believes that there is no preferred direction to the fractures’ 
orientation.  The bedrock appears to have minimal permeability or porosity.  Dr. 
Morin states that the quarry represents a “typical, complex, fracture-dominated 
system”, where low-conductivity and high-conductivity fracture sets can be found at 
any depth, but most of the rock has very low conductivity with few to no fractures.   

[466] The only finding that the Panel can make with any certainty is that the extent 
of the fracturing, the exact location of the fractures, whether there are fractures 
that are interconnected, and whether they are capable of transmitting groundwater 
to the surrounding environment, is all uncertain.  While most of the evidence 
suggests that a single fracture of any significant length is very unlikely, the 
evidence also indicates that there may be fractures capable of transmitting water.  
Either way, this is of concern because of the proximity to a productive aquifer that 
supplies domestic water to many residents.  

[467] All of the Appellants expressed concern that continued blasting in the quarry 
will “open up” any existing fractures, which might be water bearing and pose a risk 
of carrying contaminants to nearby water sources, or will create new fractures as 
the mining operation progresses over the next 40 to 50 years.  The Thurber experts 
agree that it is possible to blast in one area of the quarry and have no impact on a 
fracture in another area of the Site, but state that site-specific data would be 
needed to determine whether blasting during quarry operations had caused 
fractures in this case.   

[468] There is no dispute that there has already been significant blasting on Lots 
23 and 21 since the mining operations commenced.  The Panel finds that the best 
evidence of future impact in this case, is the evidence of past impacts.  In this 
regard, the evidence is that controlled blasting, to date, has not resulted in any 
fractures opening in the underlying bedrock.  This is evident from the fact that the 
“lake” of water that accumulated in the bottom of the quarry remained there, 
despite significant blasting over time: water did not flow out of the “lake” through 
any fractures in the rock during any of this blasting.  It was not until the “knob” of 
rock was removed from the quarry “lip”, that water flowed out of the quarry.  This 
removal was done intentionally to let the water progress down the hill in its natural 
path.  

[469] Since the “lake” has been drained, the evidence before the Panel is that the 
pit floor is “tight”, and water is not flowing into the pit from fractures in the pit 
walls.  Although Mr. Kohut produced 2 photographs showing ice on the pit walls, 
indicating that water may be “seeping” or flowing into the pit, the totality of the 
evidence supports a finding that the ice shown in the photographs resulted from 
water flowing over an embankment from a parking lot above the quarry, and from 
overburdened soil higher up in the quarry.  

[470] Regarding the hydrogeology, the experts agree that understanding the 
hydraulic gradient is important to an evaluation of the Site.  With the exception of 
the Thurber experts, the evidence is that there is a vertical gradient upward: the 
piezometric pressure beneath the quarry is such that groundwater will flow upward 
into the pit bottom, rather than down toward the groundwater.   
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[471] However, the Panel is also cognizant of the frailties of the evidence, given the 
limited number and distribution of the monitoring stations from which the data was 
gathered, and the limited time that data has been recorded in the 2 new monitoring 
wells.  It is possible that a more spatially diverse investigation of the Site might 
yield data that shows an upward gradient, or a gradient that is upward in some 
areas of the quarry and downward in other areas.  Or it may be upward at some 
times and downward at other times.  This means that a degree of uncertainty 
remains regarding whether there are, in fact, pathways for contaminants to travel 
in the groundwater to nearby drinking water wells, if not to the lake.  There is also 
evidence that the gradient may change over time, which is why the Permit requires 
the groundwater monitoring to included vertical gradients.   

[472] The question, then, is whether this uncertainty can be, or should be, resolved 
through further investigation?  The Panel heard many different opinions on this 
question.  Mr. Hancock testified that he would have preferred to have data from 
additional wells in order to characterize the Site.  However, he also testified that he 
was satisfied that he could adequately characterize the Site with the information 
that he obtained during his 2 days on the Site, coupled with the data from the 5 
monitoring wells and the core drilling program.   

[473] Mr. Lowen recommended a total of 12 drilled test well sites spread over a 
broader geographic area to provide sufficient data to characterize the Site.  Mr. 
Kohut recommended drilling an additional 5 wells, and the Thurber experts 
recommended more bore holes distributed across the Site in locations where 
fractures were specifically targeted.  They said that 8 to 10 more holes would be 
helpful.  

[474] The Morin Report states that no amount of investigation will provide certainty 
regarding the Site.  It also states that the remaining uncertainty is not significant 
given the other barriers and protections for surface and groundwater that are built 
into the design of the facility.   

[475] Clearly, there is no consensus among the qualified experts as to whether any 
further investigation is required, or if it is required, how much is needed to 
adequately characterize the Site.  However, in the end, all of the experts agree that 
no amount of investigation will allow characterization of the Site with absolute 
certainty.   

[476] If the Site itself was to be the sole or main protector of the environment from 
Cobble Hill’s facility, the Panel would either rescind the Permit or send it back for 
further monitoring wells and site investigation.  However, the characteristics of the 
Site are not the sole protector of human health and the environment.  Although the 
initial draft TAR proposed discharge to ground, that is no longer the plan.  There is 
now a highly engineered facility that is said to protect the environment.  The 
geology of the Site is just one of the many layers of protection for the groundwater.  
To the extent that the bedrock is a secondary protection, the Panel finds that there 
is sufficient information to find that it provides some added protection for that 
purpose.   
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[477] Based upon the new evidence before the Panel, and having considered the 
evidence before the Delegate, the Panel finds that the Site is suitable for the 
facility, provided that:  

(a) the design of the facility provides appropriate and adequate primary 
protections for the environment and human health; and  

(b) the Permit requirements provide the additional, necessary “checks and 
balances” to ensure the facility will protect the environment and human 
health now, and in the future.   

[478] These issues will be addressed next.   

5. Will the facility, as designed, protect the environment and human 
health? 

What are the environmental values to be protected? 

[479] All of the Appellants expressed significant concern about the impact of 
contaminants on the sources of drinking water and fish habitat (e.g., spawning 
grounds for salmon): in particular, the local wells, the creek and the lake.  Mr. and 
Mrs. Hayes are concerned that the facility will contaminate an otherwise “pristine” 
environment.  However, they acknowledge that there are many unregulated 
contaminated soil sites around the lake, and that there are septic tanks on lakefront 
properties which are over 50-years old, and may be failing.  In addition, there are 
motor boats operating on the lake and there is a 6,000 litre gas tank directly on the 
lake.  Therefore, it is clear that the environment is not “pristine”.  This is not to say, 
however, that it is acceptable to add more contaminants to the environment.  To 
the contrary, it is in everyone’s interest to prevent further contamination, as well as 
address the current sources.  

[480] Regarding drinking water sources, Mr. and Mrs. Hayes have never had their 
drinking water tested, and have no idea what the current quality of water in the 
lake or the streams that feed it, is at present.  They assume that the lake is 
“pristine enough” given that they currently use it for drinking water and swimming. 

[481] Calvin Cook, the President of the Residents Association, also testified 
regarding the impact of the facility on drinking water quality.  When asked to 
describe the water quality in the lake now, he said that it was “acceptable”.  Mr. 
Cook testified that the Residents Association has no knowledge of the amount of 
contamination currently entering the lake as a result of the illegal dumping of 
contaminated soils.  The CVRD is aware that it has been occurring for many years, 
but has no knowledge if these illegal dumping sites are impacting the water quality 
in the lake. 

[482] Mr. Cook testified that the CVRD retained Dr. Mazunder, a professor at the 
University of Victoria, to test the water quality in the lake and that Dr. Mazunder 
provides his findings to the Residents Association.  Mr. Cook did not know what Dr. 
Mazunder’s testing entails, and could not say if he tested for turbidity.  He 
acknowledged that the Residents Association has not undertaken any testing with 
respect to aging septic systems around the lake, nor has it tested for any 
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contamination related to boating or the fuel station on the lake.  Mr. Cook stated 
that these issues were not of concern to the Residents Association because the lake 
is spring fed with a rapid turn-over of fresh water. 

[483] He also acknowledged that the Residents Association has not undertaken any 
baseline testing of the creek and has no plans to do so. 

[484] In the Panel’s view, the Appellants have strong concerns about the water 
sources and the impact of the facility on their general environment.  It is 
understandable that a contaminated soil facility in the watershed raises, in their 
minds, many more concerns than power boats and septic systems.  Although it 
would clearly be helpful to have past water testing results as a baseline, the lack of 
a baseline will not impact the Panel’s review of the evidence, nor does it minimize 
the seriousness of the Appellants’ concerns, or the seriousness of the potential for 
harmful impacts to the environment and human health that must be investigated 
and addressed in order for the Permit to stand.  

The Design 

[485] The main components of the facility, and some of the essential protective 
layers, were described in the Background to this decision.  The Appellants’ concerns 
regarding the design of the permitted facility relate primarily to the landfilling 
component as opposed to the bioremediation component.  They also identify 
concerns with the water treatment system, and with flood and storm water 
management at the Site.  

[486] The essential components of the landfill are the “encapsulation cells” and the 
water treatment system.  In the final TAR, Active Earth states that these cells will 
be engineered to provide permanent isolation of the contaminated soils.  It states 
that a synthetic liner will be used to fully encapsulate the soil placed in each cell.   

[487] The evidence before the Panel is that the first cell has been constructed.  Mr. 
Block testified that, shortly after the Permit was issued, he met with Active Earth 
and discussed a new blasting plan for the quarry.  Mr. Block proposed blasting in 
the northwest corner of the quarry, and asked Active Earth if there was any reason 
that the first cell could not be placed further south in the quarry footprint than had 
originally been suggested.  Active Earth advised him that the Permit did not specify 
a location where the cell had to be built but, wherever it was placed, it would need 
to be within the quarry, and it would have to meet the specifications of the Permit.   

[488] Mr. Block then contacted the Delegate regarding the building of Cell 1 in a 
different location than had originally been proposed while mining continued.  He 
advised the Delegate that he would, later, disassemble the cell and reconstruct it in 
the ultimate end location.  The Delegate had not anticipated such a request, but the 
Permit did not preclude this change.   

[489] Mr. Block also testified that, since the Permit was issued, the design of the 
facility changed as a result of new hydrogeological information from the monitoring 
wells, the Appellants’ expert reports, and the report of Dr. Morin.  In particular, the 
information about the upward gradient of groundwater flow.  Mr. Block states that a 
seepage blanket has been added to the “As-Built” drawings for Cell 1.  This seepage 
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blanket will provide a passive drainage pathway for any groundwater seepage that 
may occur at the base of the pit.  The revised plan is for the bedrock surface of the 
mined quarry to be leveled with crushed rock produced from the mine.  According 
to Active Earth’s December 10, 2013 letter to Mr. Lachance, the seepage blanket 
will have:  

… sufficient permeability to convey any seepage that may occur into 
the pit bottom from groundwater flow through the underlying or 
adjacent bedrock.  The seepage will be conveyed through the 
subsurface towards the west slope and may report to the ephemeral 
tributary, or may remain below grade as shallow groundwater flow.  
Any groundwater that enters the seepage blanket from below the pit 
will be considered non-contact water, and this water will remain 
subsurface as groundwater flow while it is on the site. (pages 1-2) 

[490] The seepage blanket has been approved as appropriate for the purpose by 
the Ministry of Energy and Mines.  Mr. Block testified that the approved seepage 
blanket was being constructed on the Site while he was testifying.   

[491] Thus, at the time of the hearing, the cell design from the bedrock upwards is 
as follows: 

2 metre thick blast rock and crush seepage blanket  

1 metre thick clay till liner 

0.3 metre thick sand leak detection blanket 

40 millimetre thick LLDPE liner, and 

0.3 metre thick sand leachate collection blanket (sloped to facilitate 
gravity drainage to water treatment plant). 

[492] The contaminated soil will be placed on top of the last layer and compacted 
to a depth of approximately 6 metres (the first lift).  On top of this lift, will be a 
geofabric layer, followed by a 30 millimetre LLDPE liner, with a sand leachate 
collection blanket on top of that.  Then the next lift of cells will begin, with a further 
set of liners.  The base liner system and the capping layer will contain piping to 
vent vapours and gasses.   

[493] The details of the water treatment system will be described below. 

The Parties’ Submissions 

[494] The Appellants argue that there is too much reliance on the engineered 
works to protect the environment and human health.  The Residents Association 
and the CVRD identified specific concerns with the adequacy of the works.  In 
particular, they raised concerns about the encapsulations cells, the seepage blanket 
and liners, and the water treatment plant.  Some of these concerns relate to the 
proximity and impact of blasting on the liners and the cells, the possibility of 
moving Cell 1 as contemplated by Cobble Hill, and whether the facility properly 
addresses flood and storm water and is capable of handling an earthquake.   



DECISION NOS. 2013-EMA-015(c), 019(d), 020(b) and 021(b)  Page 84 

[495] The CVRD also asserts that the seepage blanket and clay till liner may not 
have the capacity to handle the groundwater flow.  

[496] Mr. Sanders states that the facility design and the resulting Permit are based 
upon 2 incorrect assumptions:  

• To the extent that there is any groundwater moving in the confining layer 
of rock below the Site, it is generally moving downward. 

• The rock is so impermeable, and the fractures so tight, that it will take 3 
million years for potentially contaminated water to reach Shawnigan 
Lake. 

[497] Mr. Sanders states that, as these assumptions are incorrect, the design is 
flawed and will not protect the environment.   

[498] Mr. Sanders also submits that the water treatment system is not designed to 
accept many of the contaminants listed in the Permit.   

[499] Mr. and Mrs. Hayes submit that the system will not protect the environment.  
They submit that the accidental discharge from landfills is quite common.  They 
further state that the liners may fail and the water treatment system will not be 
able to treat all contaminants allowed onto the Site.   

[500] In response, the Delegate submits that the Permit does not authorize any 
discharge of contaminants to ground or to the surrounding environment: it allows 
the encapsulation of contaminated soil on-site.  He states that the facility design 
manages surface water and any seepage of groundwater upward into the Site.  
Further, the facility is designed to withstand earthquakes and 1-in-200 year flood 
events. 

[501] The Delegate states that the design includes a leachate and leak detection 
system to verify the works integrity, and to ensure that all contact water is 
collected and treated.  There are also holding ponds, reservoirs and diversion 
channels to ensure that contact surface water runoff is kept separate from clean 
water runoff.   

[502] Cobble Hill submits that the facility’s design has evolved over the years to 
become a highly-engineered, protective system.  It submits that the evidence 
before the Panel establishes that the design is highly protective of the environment 
and human health.    

[503] A number of experts testified on various aspects of the design.  The 
Residents Association called 3 expert witnesses: Robin Jones, Dr. Lalith Liyanage 
and John van der Eerden.  The Delegate called witnesses from the Ministry of 
Energy and Mines, Heather Narynski and Ed Taje, as well as witnesses from his 
Ministry, including Deborah Epps and Mr. Lachance.  Mr. Block gave evidence on 
behalf of Cobble Hill. 
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a) Encapsulation cells and liners 

i) Liners 

[504] Robin Jones is a professional engineer and a qualified Contaminated Sites 
Approved Professional, retained by the Residents Association to provide an opinion 
with respect to the persistence of contaminants authorized under the Permit, and 
the useful lifespan of the landfill liner system for the facility.  He set out his 
opinions in a report dated February 12, 2014.  Mr. Jones was qualified by the Panel 
as an expert in hydrogeology and contaminant hydrogeology, the impact of 
contaminants on human health and the environment, and the regulation, 
management and remediation of contaminated sites in BC, including treatment 
facilities, monitoring, and the use and longevity of liner systems. 

[505] Mr. Jones testified about the type of liners that are used in landfill facilities.  
In terms of a liner’s lifespan, Mr. Jones states that the manufacturers indicate that 
they will last many decades, but there is little data beyond 30 years; however, in 
his view “all liners will fail at some time”.   

[506] Mr. Jones described some of the reasons that a liner will fail.  In his 
experience, liners fail due to problems with either the construction of the liner, or 
its installation.  He explains that there are important issues to address when placing 
a liner in a landfill facility: a good base is needed to protect against the possibility 
of puncturing the liner, the seams must be welded and tested, and a sand layer 
should be placed on top of the liner.  A further layer of soft material and a final 
cover of soil should be placed on top of the sand layer.  Mr. Jones testified that the 
construction should be done at the final resting place for the liner.  If a cell is to be 
deconstructed and moved, the liner should not be moved and reused in another 
location.   

[507] Another reason a liner may fail is due to a puncture during installation.  In 
this regard, Mr. Jones is concerned with the impact of blasting at the quarry and 
the potential for the liner to be punctured.   

[508] In response to Mr. Jones’ concern about blasting, Mr. Miller, the certified 
professional blaster, testified that he has blasted in the quarry, and within 35 feet 
of power lines, without any damage occurring.  Mr. Miller explains that this is 
because the blast goes up and out, not down into the rock.  He also testified that he 
has safely blasted at another location on Vancouver Island while plastic liners were 
being placed for waste encapsulation cells.  

[509] Ed Taje, the Regional Director from the Ministry of Energy and Mines, 
testified that the mine permit would be amended to make it a requirement that 
blasting be controlled, and must occur at an angle so that the liner can be properly 
installed without being damaged.  Mr. Jones agreed that his concern regarding 
punctures of the liner concern could be addressed by ensuring that there is no 
blasting occurring while the cells are being constructed.     

[510] The Delegate and Mr. Lachance testified that they were not concerned that 
blasting in the quarry would have a negative impact on the cells, as the cells must 
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be constructed to withstand an earthquake.  In their view, if the cells can withstand 
an earthquake, they can certainly withstand controlled blasting.  

[511] Heather Narynski testified as a witness for the Delegate.  She is a 
professional engineer and Senior Geotechnical Inspector (Mines Inspector) with the 
Ministry of Energy and Mines, specializing in geotechnical matters.  As a Mines 
Inspector, she inspects the Site for compliance with the Mines Code and the mine 
permit.  She also evaluates permit applications under the Mines Act.   

[512] Ms. Narynski reviewed the geotechnical aspects of the application to amend 
the mine permit to allow the contaminated soils landfill.  In particular, she was 
asked to evaluate the slope stability of the quarry as the landfill design 
contemplates placing a liner near the quarry wall.  Ms. Narynski reviewed the 
seismic requirements for the waste discharge area, stability of the pit walls, and the 
sedimentation control pond in September and October of 2013.  She testified that 
the likelihood of any blasting exceeding earthquake levels was low.  She states that 
the seismic requirements regarding the waste storage area had not only been met, 
but exceeded the seismic requirements.  In her opinion, the facility design 
appropriately addressed the geotechnical requirements of the Mines Act.  

[513] According to the evidence of the Delegate and Cobble Hill, the approved liner 
design meets, or exceeds, the standards that were identified by Mr. Jones.  Cobble 
Hill further states that Mr. Jones’ employer, SLR Consultants, uses the same type of 
liner in its recommended designs as is included in the design for this Site.  Mr. 
Jones acknowledged that he has designed encapsulation structures using the same 
40 millimetre LLDPE liners because “they are the most reliable option if you are 
looking for a liner”.  

[514] In cross-examination, Mr. Jones stated: “I don’t have a problem with the 
proposed system” once he understood the design.  Cobble Hill submits that, in 
making this statement, Mr. Jones was referring to the “Soil Containment Area 
Typical Cross Section” which depicts the design of the encapsulation cells at the 
time the Permit was issued.   

The Panel’s findings 

[515] The importance of the protective liner between the contaminated soil in the 
cells and the bedrock, is to prevent any contaminated soil or leachate, from 
entering the environment without treatment.  In particular, to protect groundwater 
from making contact with the stored soils or leachate. 

[516] The Panel finds that there is no compelling evidence that the permitted liner 
system is inadequate.  Rather, the evidence establishes that the method of 
installation set out in the Environmental Procedures Manual meets, or exceeds, the 
standards identified by Mr. Jones.  In addition, the evidence establishes that the 
synthetic liner approved for the Site uses the most reliable material available. 

[517] In terms of the impact of blasting on the liners, the Panel finds that the 
potential impacts from blasting on the liners can be prevented in the manner 
described by the Regional Manager, and, most appropriately, by ensuring that no 
blasting occurs while the liners are being installed.  If this prohibition on blasting 
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while the liners are installed is not included in the mine permit, then the Delegate is 
directed to include this prohibition in the Permit. 

[518] However, the Panel also finds that the protection for the environment and 
human health can be further enhanced if the Environmental Procedures Manual 
explicitly states that the LLDPE liner (or any man-made liner) used in the 
construction of Cell 1, is not to be re-used in the event that the cell is 
deconstructed and moved to a new location, and that no liner should be re-used at 
the Site once it has been initially incorporated into a cell.  The Panel directs that the 
Delegate include a provision in the Permit that would preclude the re-use of liners. 

ii) Seepage blanket 

[519] The CVRD’s concern with the seepage blanket is that it may not be capable of 
handling the volume of groundwater flow at the Site.  If groundwater is not 
adequately addressed by the seepage blanket and flows to the surface, it could exit 
the Site without being treated.  In the final TAR, Active Earth calculates the 
groundwater flow to be “negligible”: Mr. Lowen estimates it to be 121,000 litres per 
day.   

[520] When asked about the capacity of the seepage blanket to handle the 
groundwater, Mr. Jones testified that, in his view, it would handle the amount of 
water seeping into the pit even if Mr. Lowen’s calculations of water flow are correct. 

[521] Ms. Narynski also provided evidence regarding the addition of the seepage 
blanket to the cell design.  When Mr. Lachance notified her in early 2014 about this 
new component, she thought that this would improve the facility.  However, she 
advised Active Earth that a Geotechnical Inspector would have to review any 
changes to the proposal.  Levelton Consultants Ltd. (“Levelton”) reviewed the 
proposed change.  Ms. Narynski testified that Levelton confirmed her view that the 
seepage blanket improves the environmental protection because it provides a 
pathway for water to exit the facility, and provides a separation between 
groundwater and contact water.  Levelton also confirmed that there would be 
piezometric instrumentation used during the construction of the facility.  

[522] The Delegate notes that many of the Appellants’ concerns are based upon a 
belief that groundwater will seep up into the landfill.  The Delegate submits that 
these concerns are misplaced, as this groundwater is from the natural environment, 
it is not contact water.  There are barriers between the encapsulation cells and the 
bedrock below.  Further, any water that has contact with contaminated soil will be 
treated at the water treatment plant before it exits the Site.   

The Panel’s Findings  

[523] The encapsulation cells are engineered, lined, landfill cells.  The Panel finds 
that the Appellants did not provide any compelling evidence that the encapsulation 
cells are inadequate for the protection of the environment and human health.  The 
Panel finds that there is no evidence that the cells do not meet any relevant 
standards to ensure that there is an adequate barrier between the landfilled soils 
and the groundwater.   
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[524] Even though the cell and liner design approved by the Delegate provided 
many layers of protection, the evidence is clear that the addition of the seepage 
blanket provides a very high level of protection to groundwater.  It provides a 
further layer of protection between any leachate from the cells and the 
groundwater.  The Appellants’ own experts agreed that the seepage blanket was a 
good addition to the design.  The concern about the seepage blanket’s capacity to 
address the quantity of water at the Site was addressed by Mr. Jones, who agrees 
that it has the capacity to deal with the quantity of water that is expected to seep 
into the pit. 

[525] The Panel finds that the encapsulation cells are designed to prevent leachate 
from escaping to the sub-surface, and are designed to withstand an earthquake, a 
1-in-200 year flood event, and general storm water.  In addition, the Panel notes 
that the Environmental Procedures Manual must be updated, and a bedrock 
integrity inspection report must be submitted, prior to any new cell construction.  If 
there are to be any changes to the construction methods for the cells, those 
changes must be approved by the Delegate under the Permit. 

[526] As the Panel has previously stated, when considering a section 14 permit to 
discharge waste, the approach is not a “zero risk” approach, it is a risk reduction 
approach.  While the Panel cannot say with absolute certainty that the liner will 
never fail, given the multiple layers of protection at the base of each cell, the 
increase to a 1 metre thick clay till layer, and the prohibition on blasting during 
liner installation, the Panel is satisfied that this aspect of the permitted works is 
designed in a manner that will protect the environment and drinking water 
resources.   

[527] Accordingly, based upon the evidence presented, the Panel finds that the 
encapsulation cells and liner system, will protect the environment and human 
health.  Further, the base liner system at the bottom of the quarry, which includes 
the seepage blanket, will provide a high degree of protection to the groundwater.   

b) Water treatment system 

[528] The effectiveness of the water treatment system to treat contact water 
before it is discharged to the environment is important to the facility’s ability to 
protect the environment.   

[529] As stated in the Background, all piping around the soil management and 
treatment area, and the landfill area, will lead to a water treatment area comprised 
of holding tanks, the water treatment system, the settling pond and the water 
discharge location.  The discharge point is near the tributary to the ephemeral 
stream.  This is a dual system in that contact water is separated from non-contact 
water, and only contact water is treated before discharge to the settling pond and, 
ultimately, the tributary.  This dual system minimizes the amount of water requiring 
treatment as non-contact surface water that is re-directed from the soil 
management and landfill area goes directly to the settling pond. 

[530] The flows from the 3 potential leachate generation pathways (the soil 
management and treatment area, leak detection from the encapsulation area, and 
the leachate detection from cell drainage in the encapsulation area) will be collected 
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in separate containment reservoirs.  The encapsulation cells have chimney drains to 
allow moisture in the soil to drain out.  The Site drains by gravity, with all water 
draining towards the west. 

[531] The water in the reservoirs will be tested, allowing for general monitoring of 
the facility’s performance, and enabling identification of leachate generation 
volumes and concentrations from specific pathways for targeted remedial 
measures. 

[532] The proposed water treatment system is composed of catch basins, piping, 
dedicated reservoirs, a pH control and flocculent injection system, a primary 
settling tank with 3 separate chambers in series, parallel bag filters and activated 
carbon vessels, and a flow meter.  Suspended solids are removed through filtration 
and the settling pond.  Treated water can be recirculated if additional treatment is 
needed.  If monitoring results indicate a need, additional treatment technologies 
may be added. 

[533] The Residents Association has specific concerns with the water treatment 
system.  It maintains that there has been inadequate planning for the system.  In 
support, it called Dr. Lalith Liyanage, a professional engineer, to testify.  Dr. 
Liyanage provided an opinion on the proposed water treatment facility design and 
operation, in a report dated February 14, 2014.  Dr. Liyanage was qualified as an 
expert in engineered water treatment systems for contaminated waste water.   

[534] Dr. Liyanage notes that the system is pre-built by Stormtec, a company 
specializing in contaminated water discharge to sensitive areas.  Dr. Liyanage 
agrees that the dual system used in this system is a common practice in some 
industries.  

[535] Dr. Liyanage reviewed Active Earth’s final TAR, the December 6, 2013, “As-
Built Summary - Water Management System”, and the Permit.  In his opinion, the 
level of detail and planning observed in the water treatment system for the facility 
does not meet the standard industry practice for similar facilities, and that the pre-
design and detailed design components appear to be missing.  In his opinion, the 
system design does not include: engineer stamped drawings, identification of the 
treatment chemicals to be used, a process control description, spill control 
procedures for the treatment chemicals, and a procedure to manage the waste 
streams/solids generated. 

[536] Dr. Liyanage also states:  

• The treatment process is not suitable to remove certain contaminants 
allowed in the Permit such as: chloride, sodium, oil and grease.  
Additional treatment processes are required to treat these parameters. 

• Because of blasting in the quarry, nitrogen compounds should be 
expected in the leachate, but the treatment system is not designed to 
treat these compounds.  In addition, blasting may affect the accuracy of 
some instruments. 

• There are insufficient details in the final TAR to determine whether the 
treatment facility has sufficient capacity. 
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• It is unclear whether there are redundant units to deal with unscheduled 
down time.  Water treatment systems have a 20 to 25 year life span.  
There must be continuous upgrading if the system is to be used over a 
longer period of time. 

• No process is identified to treat leachate that may be present following 
the closure of the mine.  There is no estimate of the persistence of the 
contaminants. 

[537] In addition, Dr. Liyanage is concerned that, in the event of a treatment 
process failure, there are no contingencies to manage the effluent from the water 
treatment system and the settling pond.  However, he later agreed that the 
reservoir is built down-slope from the encapsulation cells, which allows the system 
to work by gravity in the event of a system failure.  He also agreed that the water 
treatment system has 3 reservoirs to address all 3 possible sources of contact 
water (i.e., leakage, leachate and water from the soil management program), and 
acknowledged that it is possible to collect contact water in a storage tank and then 
treat the water later. 

[538] The CVRD expresses two concerns in relation to the water treatment system.  
It is concerned that the point of discharge from the system will negatively impact 
its adjacent land by directing more water onto that land.  It further submits that the 
discharge is in a different location than the natural drainage pattern from the Site.   

[539] The CVRD is also concerned that the system is not operating in a “closed 
loop”, as is required by the Permit.  This concern is based upon the monitoring 
results from the first batches of treated contact water which showed exceedances of 
certain contaminants.   

[540] The Delegate and Mr. Lachance both testified with respect to the start-up of 
the water treatment system.  They state that the laboratory analysis of the 
sampling from the first batches of treated contact water showed exceedances.  
These were reported in the first quarterly report (dated April 30, 2014), which was 
required by the Permit.  The Delegate testified that, at that time, the water 
treatment system was not being operated on a “closed loop” system, as required by 
the final TAR.  Therefore, he ordered Cobble Hill to shut down the water treatment 
system until he received a commissioning report for the system.  The Delegate 
confirms that no discharge from the water treatment system has left the Site, and 
none will be permitted to leave the Site until that situation is remedied.   

[541] Mr. Lachance testified that he is following up regarding the exceedances that 
were reported in the report.  He confirms that no water was discharged from the 
system, and no water is permitted to leave the Site unless applicable standards are 
met.  Mr. Lachance testified that he shared the data with respect to exceedances 
with the Contaminated Sites Officer who is overseeing the resolution of the PERC 
soil issue, and has asked her opinion on whether the exceedances may be the 
result of the PERC soil that remains on the Site.  He is also aware that Cobble Hill 
has reported vandalism of the monitoring wells, which may also be responsible for 
the exceedances.  Mr. Lachance advises that an inspection of the facility is being 
scheduled. 
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[542] Regarding the ability of the treatment system to remove certain 
contaminants, Mr. Block testified that the initial sampling showed that the system 
was not able to adequately treat sodium from the dredgate received at the Site in 
accordance with the Board’s variance of the stay.  In response, Cobble Hill 
purchased another 7,000 gallon storage vessel so that it has a very large storage 
capacity on-site.  If there are exceedances of sodium in the future, Cobble Hill has 
the option to either pump and haul the water away, to purchase a reverse osmosis 
unit specifically designed to treat sodium, or purchase another clay vessel to further 
treat the sodium on-site.   

[543] Regardless of the option chosen, both the Delegate and Mr. Block 
acknowledge that, if the treated water does not meet the applicable standards in 
the Permit, it will not leave the treatment plant and go to the settling pond.  Nor 
will it be discharged from the Site.  Therefore, if the system cannot treat certain 
contaminants, Cobble Hill will have to address this before the water can be 
discharged: the discharge water must meet the standards set out in the Permit or it 
cannot be discharged.   

[544] Regarding the impact of the discharge on the environment, Deborah Epps, a 
registered professional biologist and Section Head for Environmental Quality in the 
Ministry, testified at the hearing.  In her view, the environment will be more 
protected than it was prior to the Permit, as all water discharged from the Site will 
have suspended solids removed.  As a result, the water quality downstream of the 
Site should actually improve. 

[545] Regarding the system’s capacity to treat nitrogen loading in surface water, 
Cobble Hill submits that this concern is ill-founded.  It submits that Dr. Liyanage did 
not appreciate that blasting, and therefore any nitrogen loading, will occur with or 
without the permitted facility because the blasting is associated with the mine, not 
the landfill. 

[546] Cobble Hill agrees that Dr. Liyanage correctly identified that the level of 
design of the water treatment plant is not sufficient for a “final design”, but argues 
that this does not mean that the treatment facility is deficient.  It points to the 
further details provided in the Water Treatment Commissioning Report, which was 
provided to the Delegate during the hearing, and which was provided to the Panel.   

[547] Cobble Hill also submits that the Delegate did not approve a particular design 
for a water treatment system because the Permit is performance-based, not 
design-based (i.e., it is the outcome or discharge levels that are regulated, not how 
the system achieves those outcomes).   

[548] Regarding the CVRD’s concerns about the discharge onto its property, Mr. 
Block testified that the permitted discharge point for treated water is at the low 
point of the quarry, and that water has always left the property at this location.  He 
states that, historically, the water draining from the Site disbursed as it entered the 
CVRD land and, eventually, reached the ephemeral stream.  The current flow will 
also flow to the ephemeral stream, which eventually joins with Shawnigan Creek.  
He also explains that the amount of flow is regulated by baffles in the discharge 
pipe so that the impact on the environment from the discharge of water is less than 
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it was before the Permit was issued, and that no additional water will flow into the 
stream:  no additional water is added as part of the facility’s operations.   

[549] Finally, Mr. Block testified that Cobble Hill plans to put a roof over the soil 
management area, as it will reduce the potential for leachate by 80%: there will be 
virtually no “contact water” from this area that requires treating.  Thus, there will 
be less water requiring treatment.  He testified that he has obtained plans for the 
roof at a cost of $240,000.  He intends to proceed with the construction of the roof 
as finances permit.  

The Panel’s Findings 

[550] There is no evidence before the Panel to contradict Cobble Hill’s assertion 
that the discharge point for water from the Site is the same point from which water 
has always left the Site.  Water continues to exit the Site at the natural low point in 
the quarry.  As a result, the Panel finds that the Permit does not authorize any 
greater impact from water flow from the Site onto adjacent CVRD lands than 
occurred prior to the issuance of the Permit.  In fact, the evidence before the Panel 
is that the impact of water leaving the Site will be reduced because all water 
discharged from the Site will pass through baffles prior to exiting the Site.  

[551] The Panel also finds that the evidence of the Ministry’s biologist, Ms. Epps, 
was uncontroverted that the water quality downstream of the Site will be improved 
under the Permit given the requirements that all contact water will now be treated, 
and given the reduction in turbidity due to the settling of sediment in the settling 
pond.  

[552] Although the Appellants have concerns with the effectiveness of the water 
treatment system to treat contact water, there is insufficient evidence to make this 
determination at this time.  However, as the Permit is performance-based, 
regardless of the specific water treatment system used, and regardless of the type 
of contaminants allowed by the Permit, the water discharged from any component 
of the facility must meet the standards set out in the Permit.  If it does not, the 
discharge is not permitted to occur.  This is what happened after the initial test 
results came in showing exceedances and the Delegate shut down the water 
treatment system.  It is evident from the sodium exceedance issue, and Cobble 
Hill’s response, that the water treatment system will evolve as the facility is used 
and as further sampling and testing takes place. 

[553] The Panel finds that, if the system does not operate as expected or as 
designed, then Cobble Hill will not be able to discharge to the next component or to 
the environment.  Whether the Permit itself provides sufficient “checks and 
balances” to prevent untreated effluent, or insufficiently treated effluent, from 
being discharged to the environment, is a question to be addressed under the next 
issue.  However, in terms of the water treatment system design, the Panel finds 
that there is no compelling evidence that the design is not capable of treating 
contact water from the Site.  While Dr. Liyanage posed questions about the design 
and the plans, those questions do not establish that the design is inadequate for 
the intended purposes.  For instance, his question about unscheduled down-time to 
accommodate maintenance or system upgrades, is an operational consideration 
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that applies to all such systems.  It is not a fundamental defect in the design, even 
when considered together with his other concerns.   

[554] Given that the system is pre-built by a company specializing in contaminated 
water discharge to sensitive areas, it is reasonable to expect that the water 
treatment system will be able to achieve the high water quality standards required 
by the Permit.   

[555] Finally, although the volume of contact water to be treated is more of an 
operational, and possibly financial, concern for Cobble Hill, the Panel finds that the 
addition of a roof over the soil management area also reduces the environmental 
concerns related to contact water.  The addition of a permanent roof will enhance 
the effectiveness of the system.  For this reason, the Panel finds that a permanent 
roof is sufficiently important to the ultimate protection of the environment that it 
ought to be a requirement of the design.  Therefore, the Panel directs the Delegate 
to add a requirement in the Permit for a permanent roof to be placed over the soil 
management area.  The deadline for such a structure to be constructed is left to the 
Delegate to determine, but must be no later than 1 year from the issuance of these 
reasons.  This is a further prudent and cautious approach to reduce the risk to the 
receiving environment and human health.  

c) Flood and storm water management 

[556] The Appellants identified concerns about the facility’s ability to deal with 
flooding and storm water.   

[557] The Residents Association submits that the Site may be at risk from flooding 
which would violate a Restrictive Covenant that applies to Lot 23, and could 
negatively impact the facility’s ability to operate safely.  The Restrictive Covenant 
provides that:  

1(b) … no area used for habitation, business, or storage of goods damageable 
by floodwaters shall be located within any building at an elevation such that 
the underside of the floor system thereof is less than one point five (1.5) 
metres above the natural boundary of Shawnigan Creek or less than one 
point five (1.5) metres above the natural boundary of any other nearby 
watercourse. [Emphasis added] 

[558] Active Earth prepared a “Flood Assessment of Shawnigan Creek” dated 
November 5, 2013, to assess the relevance of the Restrictive Covenant.  The flood 
assessment focusses on the most likely sources of flooding: Shawnigan Creek and 
nearby water sources; specifically, a storm water pond and wetland area.   

[559] The assessment states that the relevant portion of Shawnigan Creek is 
deeply incised with rock walls over 2 to 3 metres high, and will contain any future 
flood waters.  The storm water pond (an artificial pond) is located near the middle 
of the southern property boundary, flows in a northeasterly direction into a natural 
wetland.  The natural wetland flows into Shawnigan Creek via an artificial ditch.  
The assessment states that the wetland area has significant storage capacity to 
mitigate flood concerns.  It also concludes that the most-sensitive area on the Site 
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occurs at the confluence of the artificial ditch and Shawnigan Creek, to the south of 
the bridge.     

[560] Active Earth calculates the elevation of the Restrictive Covenant flood 
boundary as 329.7 metres-geodetic at this location, which is 1.5 metres above the 
high water mark of any surface water body on the Site.  It notes that the ground 
surface continues to rise to the west (towards the quarry), and the closest 
boundary of the quarry (and any soil placed for reclamation) is 25 metres laterally, 
and 3 metres vertically, above the covenant flood protection level of 1.5 metres.  
Therefore, Active Earth concludes that there was no risk to the proposed 
reclamation activities by way of flooding from Shawnigan Creek, and nearby water 
sources.  

[561] The Residents Association retained John van der Eerden, who has a Masters 
degree in Engineering, to provide an opinion on the surface water and hydrological 
impacts caused by the landfill encapsulation cells and related infrastructure.  He 
reviewed the final TAR, the “As-Built Summary-Water Management System” dated 
December 6, 2013, the Permit, and Active Earth’s flood assessment.  He provided 
his opinion in a memo dated February 14, 2014.  Mr. van der Eerden was qualified 
by the Panel as an expert in water resources engineering, including: hydrology, 
surface water management, and hydraulics.  

[562] In Mr. van der Eerden’s opinion, the soil management area (the closest 
component of the facility to the creek), could be classified under the Restrictive 
Covenant as “the storage of goods” and needs to be located 1.5 metres above the 
natural boundary of any nearby watercourses.  He states that the elevation of the 
soil management will vary over the life of the encapsulation area, but could be as 
low as 316 metres-geodetic.  Accepting Active Earth’s estimate that the elevation of 
the Restrictive Covenant flood boundary is 329.7 metres-geodetic (including the 1.5 
freeboard), he concludes that the Restrictive Covenant will be violated.  However, 
under cross-examination, Mr. van der Eerden acknowledges that the current 
location of the soil management area does not violate the Covenant requirement.  

[563] Mr. van der Eerden also states, “Of particular concern is the potential of 
Shawnigan Creek or other watercourses to overflow their banks causing damage to 
the encapsulation area and related facilities.”  He states that the most important 
consideration for flood prevention is whether the natural high ground separating the 
watercourses from the encapsulation area forms a reliable barrier against flood 
flows. However, he then states, “from the information provided we cannot definitely 
assess the adequacy of the barrier at this time.      

[564] Regarding storm water management, Mr. van der Eerden concludes that 
Active Earth’s 200-year pre-and-post development runoff estimates appear 
reasonable, but he has some concerns about whether the facility will adequately 
address the flows.  Under cross-examination, he states that, given existing 
contours, the risk of the creek coming up to the pit is extremely unlikely.  

[565] The Delegate testified that he was aware of the concerns regarding potential 
flooding and, accordingly, made changes to the proposed works to increase the 
freeboard on the settling pond to address the risk of flooding, and to ensure that 
consideration was given to “rain on snow”.   
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[566] The concerns about water quality in a flood situation are addressed in the 
Water Management Plan set out in the Environmental Procedures Manual.  The 
Delegate also testified that the facility is designed to include a melting snowpack 
during a 1-in-200 year rainfall event, and that the Permit requires the facility to 
withstand 1-in-200 year flood events.  The Delegate states that, this is the most 
stringent standard that the Province has for protecting human health and the 
environment.   

[567] Despite Mr. van der Eerden’s many concerns, Cobble Hill notes that he also 
acknowledges that, from a practical perspective, it is unlikely that any flooding of 
Shawnigan Creek will impact operations at the quarry.   

The Panel’s Findings 

[568] The Panel finds that the facility design and the operational plans, adequately 
considers and addresses the risk of flooding.   

[569] The Panel has reviewed the Restrictive Covenant and Mr. van der Eerden’s 
concerns.  Specifically, the Panel notes that Cobble Hill is currently in compliance 
with the Covenant.  In particular, the soil management area is sited above the level 
that would violate the Covenant.  There is no indication that Cobble Hill will put 
itself in contravention of the Covenant by moving the soil management area to a 
lower level.  If that occurs, Cobble Hill will be in contravention of the Covenant and 
will face the consequences of that contravention.  However, that is purely 
speculation at this time.  Accordingly, the Panel finds that Cobble Hill is in 
compliance with the Covenant and is satisfied that it will continue to be mindful of 
the requirements of the Covenant.   

[570] In addition, the Panel has reviewed the Environmental Procedures Manual 
and agrees that water quality in a flood situation is addressed in the water 
management plan.  The plan for the facility is designed to include a melting 
snowpack during a 1-in-200 year rainfall event.  The Panel accepts the Delegate’s 
evidence that these are the most stringent standards that the Province has for 
protecting human health and the environment. 

[571] The Panel does not accept the suggestion that the proposed works will not 
work as intended.  The facility is engineered and all works are signed off by 
Qualified Professionals.  However, even if the works do not operate as designed, no 
effluent is allowed to leave the Site if it exceeds the standards in the Permit. 

[572] The Panel finds that the evidence demonstrates that the engineered works 
and performance-based conditions will protect the environment and human health.  

CONCLUSION ON ISSUE #5: “WILL THE FACILITY, AS DESIGNED, PROTECT 
THE ENVIRONMENT AND HUMAN HEALTH?” 

[573] Active Earth’s original design for the facility has evolved over the years, and 
has continued to evolve after the Permit was issued.  The evolution of the design 
has been to enhance the protections to the environment.  These changes have not 
been made to save money at the expense of the environment.   
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[574] The evidence before the Panel demonstrates that the permitted works, as 
enhanced after the Permit was issued, are designed to ensure that any risk to the 
environment and human health is appropriately managed by the engineered facility.  
The design takes a proactive approach to the protection of the environment through 
screening, management and storage of soils, multiple liners and barriers to prevent 
groundwater from coming into contact with the contaminated soils, the separation 
of contact water from non-contact water, treatment of contact water, the inclusion 
of a leachate detection system and a sophisticated drainage system.  There is even 
evidence that the receiving environment will benefit from having cleaner, more 
controlled volumes of surface water leaving the Site as a result of the facility’s 
design, and less sediment.   

[575] Further, the Panel finds that the design has been modified to address the risk 
of flooding, and to manage storm water events.  All of the components of the 
design are, ultimately, subject to different requirements for sampling and 
monitoring in the Permit in order to ensure that the facility is operating as 
designed, and that it complies with the Permit.   

[576] Of course, there is always a risk that one or more of the components might 
fail in an extreme event, or for some other reason.  To minimize 2 identified risks, 
the Panel directs that the Environmental Procedures Manual be amended to prevent 
the re-use of any LLDPE liner in the event that the cell is deconstructed and moved 
to a new location, and that no liner should be re-used at the Site once it has been 
initially incorporated into a cell.  In addition, blasting is to be prohibited while the 
liners are being installed.  Finally, the permanent roof that Cobble Hill plans to 
construct over the soil management area, is now required.  This will minimize the 
exposure of contaminated soil to precipitation.  It will also significantly reduce the 
amount of contact water that is produced by diverting precipitation from contact 
with the contaminated soil. 

[577] However, if the system fails, or does not operate as designed, the next 
question is, “what impact will this have on the environment and human health?”   

[578] In its final TAR, Active Earth estimates that it will take 100,000 to 3 million 
years for any contaminant to reach Shawnigan Lake.  

[579] Regarding surface water, Mr. Lowen states that any contaminated, untreated, 
surface water could travel to the lake in 51.5 days.  In his opinion, this 
contaminated flow to the lake may constitute a health risk to users of the lake.  It 
may also pose a risk to drinking water wells upstream and downstream from the 
Site if the wells “draw down” the water table and reverse the natural flow.  If this 
happens, contaminated water may be drawn into those wells.   

[580] Regarding groundwater, Mr. Lowen calculates that contaminated 
groundwater from the Site would reach the lake in 1.4 to 2.7 years, and that any 
contamination plume would have little attenuation (i.e., there would be little 
infiltration or absorption in open fractures and that only dilution would reduce 
contaminant concentrations).   

[581] Under cross-examination, Mr. Lowen testified that his estimate of the sub-
surface travel time for water flow from the Site to the lake was based on an 
assumption that there was a single fracture, 0.147 millimetres wide, travelling in a 
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straight line to the lake which is 5 kilometres away.  He acknowledged that, in 
nature, fractures do not travel in a straight line and, accordingly, the distance 
might more reasonably be 12 kilometres.  He also acknowledged that he had used a 
porosity calculation that was applicable to a porous medium, and that the porosity 
of the bedrock at the Site was at least 2, and possibly 3, orders of magnitude less 
than the figure he had used.   

[582] Mr. Lowen further acknowledged that, even if his initial calculations were 
accurate, the amount of water that would ultimately reach the lake would be 
approximately 1.5 teaspoons (slightly more than 7 milliliters) of water per day.  If 
there were 100 of these continuous fractures beneath the quarry then, based on his 
calculations, as much as 150 teaspoons of contaminated water per day could go 
into the 64 million litres of fresh water in the lake, with a resulting dilution factor of 
4.2 billion times. 

[583] Ms. Barroso and Ms. Lapcevic postulate that, if there is a fracture(s) that 
would allow contaminants to get into Shawnigan Creek and then the lake, in a 
“worst case scenario”, it would take 100 to 250 years for contaminated water to 
travel to the lake.   

[584] The Delegate asked Dr. Mortensen for her opinion regarding the groundwater 
velocity and travel time calculations given by Active Earth and Barroso/Lapcevic, in 
light of the large discrepancy.   

[585] Active Earth used the “equivalent porous media calculation”.  Dr. Mortensen 
testified that this is a fairly common approach used in fractured media.  It provides 
a good approximation of how fast water flows, but it is not as good at estimating 
where the contaminants will travel.  Ms. Barroso and Ms. Lapcevic used the “single 
fracture approach”.  Dr. Mortensen testified that this approach is useful if there is 
enough data, but it often over-estimates the travel time.   

[586] Dr. Mortensen notes that both approaches provide approximations of the 
actual travel time.  She believes that it is more appropriate to use a porosity of 1% 
to account for the fact that the rock may not be so highly fractured as to equate to 
a porous medium, and to account for the uncertainties in gradient.  Based on a 1% 
porosity, she calculated the travel time as 6,000 years.  In her opinion, Active 
Earth’s estimate of 100,000 years is “unrealistic”, particularly when compared with 
the Barroso/Lapcevic “worse-case scenario” calculation of 100 years. 

[587] In Dr. Mortensen’s opinion, the travel time from the Site to the lake is likely 
between 100 and 6,000 years.  However, she notes that this is only a calculation of 
travel time for groundwater.  It does not represent the actual size of any 
contamination plume, or whether such a plume might ever reach the lake.  She 
explains that, in order to have a plume, there must be a spill.  That is to say, there 
must be leachate from the Site.  She also states that some contaminants travel 
faster in the groundwater than others: some will hardly move, some will be diluted 
in the clean water entering the groundwater flow, others will degrade or absorb, 
and still other contaminants will diffuse into fractures and be entrained.  

[588] In Dr. Mortenson’s opinion, a plume is unlikely to exceed 500 metres.  In her 
opinion, it would be very, very rare for a contaminant plume to ever reach the lake.  
She explains that, for contaminants to travel in a plume several kilometres away 
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from the Site, there would need to be Dense Non-Aqueous Phase Liquids (“DNAPL”) 
contaminants at a high concentration deposited directly in the water.  DNAPL are 
liquids that stay separate from water and move throughout the water, thereby 
creating a more extensive plume.  However, no DNAPL contaminants are permitted 
for the Site.   

[589] In the event of a contamination leak, Dr. Mortensen testified that any 
leachable contaminants in the water will only travel a certain distance before being 
diluted, diffused in the rock, or absorbed or degraded until it reaches a static state.  
Eventually the plume dies out.  Dr. Mortensen’s evidence is that it would be very 
rare to have a plume travel more than 500 metres and, given the non-leachable 
nature of the contaminants permitted at this Site, she does not expect to see any 
contaminant plume from the permitted works.  

[590] Dr. Mortensen further states that a contaminant plume can be drawn back 
and cleaned up, albeit at considerable cost.  This information was not available to 
the Delegate.  

[591] Dr. Mortensen testified that the contaminants that might be found in any 
leachate from the encapsulation cells will dissolve, and will be subject to dilution in 
the groundwater flow, diffusion into the fractures in the bedrock, and subject to 
absorption and degradation until a final state of equilibrium is reached.  In her 
opinion, very little, if any, contaminant would ever reach the lake.   

[592] The Panel finds that, based on Mr. Lowen’s calculations, even if there were 
100 continuous fractures beneath the quarry, the maximum amount of potentially 
contaminated water that would be deposited into the 64 million litres of fresh water 
in the lake, is 150 teaspoons per day.  This means that the potentially 
contaminated water would be diluted by a factor of 4.2 billion times.   

[593] The Panel also finds that, in the event that a pathway exists to the lake, by 
the time that the contaminated flow reached the lake, it would not be contaminated 
at all.  The best evidence before the Panel is that any contaminant plume from a 
leak in an encapsulation cell at the quarry would extend, at most, 500 metres.  The 
Panel also finds that such a plume could be drawn back away from groundwater 
and cleaned up, albeit at considerable expense.   

[594] Regarding Mr. Lowen’s estimated time for surface water travel, the Panel is 
satisfied that the drainage system at the Site properly addresses surface water and 
keeps non-contact water separate from contact water, the latter which is subject to 
treatment.  Further, should any contact water reach the ephemeral stream or the 
Shawnigan Creek, it will be diluted to render it harmless: surface water is not a 
concern for nearby drinking water wells.   

[595] Although not addressed in the sub-issues above, there was an additional 
concern identified during the hearing.  The concern is that trucks enter the Site with 
their loads of contaminated soil, deposit them at the Site, and then leave.  As there 
is no wheel washing facility at the Site, there is a potential for these trucks to carry 
contaminants off-site when they leave.  Although not a significant risk, the Panel 
finds that this concern can be addressed fairly simply by requiring the wheels of 
these transport vehicles to be rinsed prior to leaving the Site.   
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[596] Therefore, to further protect the environment, the Panel directs the Delegate 
to amend the Permit to require that the wheels of soil transport vehicles be rinsed 
before leaving the Site.  

[597] As stated earlier, the legislative scheme is not a “zero risk” model.  However, 
based upon all of the evidence before the Panel, the Panel finds that the facility 
design has been subject to a rigorous technical analysis and reflects a properly 
cautious approach in order to protect the environment and human health.   

[598] As stated earlier, whether the terms, conditions and requirements of the 
Permit will ensure protection of the environment is the next issue to be addressed.   

[599] Accordingly, the Panel finds that, with the addition of the roof, the prohibition 
on re-using manufactured liners, and the wheel washing requirement, the facility 
design will protect the environment and human health.   

[600] For the reasons above, subject to the Panel’s directions, this ground of 
appeal is dismissed. 

6. Do the terms, conditions and requirements of the Permit provide the 
appropriate safeguards to ensure the facility operates in a manner 
that protects the environment and human health, now and into the 
future?   

[601] The Delegate submits that the structure of the Permit ensures that the 
environment will be continually protected during the life of the Permit and 
thereafter.  He states that the Permit addresses ongoing environmental protection 
through treatment of contact water to the most stringent of Drinking Water and 
Aquatic Life standards, monitoring, testing, use of Qualified Professionals, and 
reporting to the Ministry, other agencies, and to the public.   

[602] The Delegate argues that several of the Appellants’ own experts, including 
Mr. Jones and Mr. Van der Eerden, agree that the provisions in the Permit will 
protect the environment.  They took no issue with the terms of the Permit but, 
instead, expressed concern as to whether the system, as designed, will meet the 
Permit’s requirements. 

[603] The Delegate also submits that the Permit requires a Closure Plan and 
financial security, which will be revisited and revised throughout the life of the 
Permit.  This ensures that the Ministry has the means to address any costs 
associated with closing the facility and monitoring compliance with the Permit’s 
standards for 25 years after its closure. 

[604] The Delegate testified that quarterly and annual reports are required under 
the Permit and, if the results show that standards are not being met, he can require 
additional monitoring to ensure that the guidelines are met.  These reports will be 
posted online so that interested members of the public can be aware of any 
concerns regarding operation of the facility under the Permit.  Soil sampling will 
occur at both the site of origin and again at the facility with sampling being 
conducted by an accredited laboratory and subject to methods approved of by the 
Delegate.  
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[605] Further, the Permit requires an Advisory Committee to be established.  It will 
provide guidance to the Delegate regarding how best to ensure compliance under 
the Permit.  The Panel has directed that the Permit be amended to specifically 
provide for representation by the Residents Association and/or other interested 
community members.   

[606] The Appellants’ concerns regarding the Permit fit into 2 categories: concerns 
about the adequacy of existing provisions to protect the environment, and concerns 
about the absence of provisions to protect the environment.   

[607] In terms of the missing provisions, the Panel has identified 2 potential harms 
that the Appellants submit are not addressed: 

1. Harm caused by the increased traffic travelling to and from the Site, 
including transportation of contaminated soils; and 

2. Harm caused by the dust (air quality) and noise from trucking soil to 
the Site. 

[608] The concerns regarding the adequacy of existing provisions relate to 2 
subjects: (1) sampling and monitoring in the receiving environment now and after 
closure; and (2) financial security. 

a) Missing requirements in the Permit 

1. Harm caused by the increased traffic travelling to and from the Site, 
including transportation of contaminated soils  

[609] Tom Anderson, General Manager, Planning and Development for the CVRD, 
identified this as one of the deficiencies in the Permit.  In addition, Mr. Sanders is 
concerned about the safety of transporting contaminated soils to the facility by way 
of the Malahat highway.   

[610] However, no evidence was provided in support of these concerns.  In 
particular, there is no evidence to show that there will be increased traffic or how 
that increased traffic will impact the environment or human health any more than it 
is already impacted by the mining activities already occurring at the Site (and Lot 
21) and traffic of contaminated soils up island to other facilities.  Accordingly, there 
is no basis to find that a provision ought to be added to the Permit.  However, if 
there is evidence to support these concerns in the future, the Delegate may add 
any appropriate provisions to the Permit to address these matters.  

2. Harm caused by the dust (air quality) and noise from trucking soil to the Site  

[611] Mr. and Mrs. Hayes identified this concern.  Mr. Sanders also identified air 
quality as an issue not addressed in the Permit.  No evidence was provided in 
support of these specific concerns.  The Panel notes that fugitive dust at the Site is 
addressed in the Permit, but there is no evidence before the Panel that dust and 
noise from trucking to the Site will increase over current levels, or that it is 
reasonably likely to have an impact on human health or the environment.  
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However, if there is such a link established in the future, the Delegate may add any 
appropriate provisions to the Permit to address these matters.  

b) Inadequate Permit requirements 

1. Are the monitoring provisions adequate to protect the environment and 
human health? 

[612] The Appellants submit that monitoring of the on-site wells and the water 
being discharged from the Site is inadequate: it will not ensure the protection of the 
environment and human health. 

[613] Part 3 of the Permit addresses “Monitoring and Sampling Requirements”.  
There are 4 pages of requirements covering the following topics: 

• Incoming soil and associated ash sampling and analysis (section 3.1); 

• Treated soil sampling and analysis (section 3.2); 

• Groundwater sampling and analysis (section 3.3); 

• Surface water sampling and analysis (section 3.4); 

• Air quality monitoring (section 3.5); 

• Receiving environment sampling (section 3.6); 

• Sampling procedures (section 3.7); 

• Analytical procedures (section 3.8); and 

• Quality assurance (section 3.9). 

[614] Of particular relevance to the Appellants concerns are the sections regarding 
groundwater and surface water sampling and analysis.  They state as follows: 

3.3 Groundwater Sampling and Analysis 

The Permittee must install and maintain a minimum of seven 
groundwater sampling facilities (MW-1(S/D), MW-2, MW-3 (S/D), MW-
4 and MW-5) as shown on Figure B and obtain groundwater samples 
once each quarter in a manner satisfactory to the Director.  MW-4 and 
MW-5 must be drilled using a non-destructive method and cores must 
be logged by a Qualified Professional.  The design and location of the 
wells must be to the satisfaction of the Director.  Proper care must be 
taken in sampling, storing and transporting the samples to adequately 
control temperatures and avoid contamination, breakage, etc. 

Groundwater samples must be analyzed for all potential contaminants 
of concern.  The contaminants may include, but not be limited to, the 
parameters of concern listed in Subsection 1.3.3, as determined by a 
Qualified Professional.  The groundwater quality must be compared to 
the standards described in Schedules 6 and 10 of the CSR 
[Contaminated Sites Regulation] or any additional standards specified 
by the Director in writing. 
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The Permittee may be required to install additional groundwater 
sampling facilities upon request.  The location and structural details of 
these sampling facilities are subject to the approval of the Director. 

3.4 Surface Water Sampling and Analysis 

The Permittee must sample the water treatment system effluent 
(WTS) and the settling pond discharge point (SW-1) monthly and 
every 2000 m3 for the water treatment system discharge effluent in a 
manner suitable to the Director.  Proper care must be taken in 
sampling, storing and transporting the samples to adequately control 
temperature and avoid contamination, breakage, etc. 

Turbidity of the settling pond discharge effluent (SW-1) must be 
monitored bi-weekly between November to April and after every event 
greater than 1 in 10 year return period flood event of 24 hour 
duration. 

Surface water samples must be analyzed for all potential contaminants 
of concern.  The contaminants may include, but not be limited to, the 
parameters of concern listed in Subsection 1.3.3 as determined by a 
Qualified Professional.  The surface water quality results must be 
compared to the standards set out in Subsection 1.4.4 and 1.4.5. 

[615] The Residents Association questions whether the monitoring will ensure that 
contaminated soil and ash, or the associated effluent, will not adversely impact 
drinking resources or the environment.  It asserts that there are insufficient wells 
and monitoring stations on-site.  The current wells and monitoring stations will not 
provide sufficient data to determine whether contamination is finding its way into 
the groundwater, to nearby drinking water wells, the ephemeral stream or the lake.  
It also submits that the impact of drawing down the on-site wells on nearby wells 
should be monitored. 

[616] Dr. Liyanage expressed concern that there is no real-time monitoring of the 
water treatment system with on-line instrumentation.  In his view, collecting 
manual samples and sending them to the laboratory is impractical, and it will delay 
any response to a storm water event as laboratory results take 2 to 3 days to be 
produced.   However, he later agreed that, if 100% of the water is treated, there 
will be no problem with the sampling system in the event of a storm event. 

[617] The CVRD questions the adequacy of the sub-surface monitoring for the Site.  
It argues that there are too few monitoring wells on-site, and that they are not 
located in the right places. 

[618] Regarding the adequacy of surface monitoring, it argues that the approved 
monitoring is not helpful as it is reactive, rather than proactive.  By the time 
monitoring indicates that there is a problem, it will be too late to prevent the 
contamination from occurring.   

[619] Mr. Hayes states that there needs to be monitoring of the water coming off 
the Site in perpetuity because leachate will continue “forever”.  He argues that it is 
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“impossible” to ensure that the water coming off the Site will be clean when no one 
is around to treat it after closure. 

[620] The Delegate submits that the monitoring requirements in the Permit are 
based, in part, on the comments and concerns raised during the course of 
consultations on the permit application.  For instance, seasonal monitoring of 
groundwater and surface water in the receiving environment was added to the Draft 
Permit at the request of Ms. Barroso and Ms. Lapcevic.  Parameters of concern are 
also specifically delineated in the Permit.   

[621] The Delegate also states that there are now a total of 7 monitoring wells: 2 
were added to the Permit as a result of the input that he received during the 
consultation period.  In addition, a significant number of the Permit requirements 
resulted from concerns raised by the Ministry’s registered professional biologist, Ms. 
Epps, following her review of the application and supporting documents in 2011, 
and again in 2012.   

[622] Ms. Epps testified that her focus was on the surface water at the Site.  She 
was interested in both the natural drainage off the Site, and the treated water 
going to the receiving environment.  She wanted to ensure that any discharge from 
the Site met the Ministry’s guidelines for the contaminants that would be accepted 
on-site.  When she received the final TAR in 2012, Active Earth had provided more 
information regarding treatment of water at the Site.  At that point, she states that 
she had no concerns, as the water treatment system being developed would 
actually be improving water quality from the Site.   

[623] Ms. Epps reviewed the baseline data provided by Active Earth and noted very 
few exceedances, other than a few upstream of the Site that are similar to 
exceedances found in other areas of the Province. 

[624]  Ms. Epps testified that the sampling program that she wanted to see was 
included in the Permit.  That is, surface water quality monitoring is required: 

• upstream of all activities at the head of the ephemeral tributary (section 
3.6); and 

• downstream of the effluent discharge point at the junction of the 
ephemeral stream and Shawnigan Creek (section 3.6). 

[625] Ms. Epps notes that the Permit also requires the following:  

• sampling to be done in accordance with British Columbia Field Sampling 
Procedures (section 3.7 of the Permit);  

• samples are to be taken to an accredited or approved laboratory that has 
been authorized to test for contaminants of concern (section 3.8); and 

• duplicate samples must be taken with regular sampling (section 3.9).  

[626] Ms. Epps states that the seasonal sampling had been changed from summer 
and fall, to spring and fall, to address the information from Active Earth that the 
ephemeral stream is dry in the summer.  Consequently, the monitoring program 
will now capture the spring freshet and the fall flush. 
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[627] Ms. Epps also notes that the Permit requires the Environmental Procedures 
Manual to cover water quality monitoring.  The Manual provides for extensive, 
ongoing monitoring during all seasons.  Cobble Hill notes that it includes sampling 
and monitoring of the leachate detection pipe in the chimney drains of the 
encapsulation cells. 

[628] In Ms. Epps view, the Permit addresses the issues that she had with respect 
to monitoring water quality. 

[629] Dr. Mortensen testified that, during operations at the Site, ongoing 
monitoring will be important.  She also states that, even if there is no evidence of 
contamination when the Site is closed, a risk-based approach would require 
ongoing monitoring for a number of years to make sure that there is no discharge 
to the environment. 

[630] Dr. Morin also opined on the sufficiency of monitoring in the Morin Report.  
He concluded that the leachate collection/control plans, along with general lack of 
downward groundwater movement, are the main protective factors.  However, the 
ongoing monitoring with some monitoring wells is prudent, and would show on a 
site-wide scale whether the containment system is generally successful.  Surface 
water and treatment-plant discharge monitoring is sufficiently protective of water 
resources, but closure monitoring may have to be increased if any problems are 
encountered during operations, or if the treatment plant has to operate after the 
final cap is installed.  For on-site effluent monitoring, monthly monitoring may be 
sufficient for the long term, but during the early, unstable short term timeframe, 
sampling and analysis should be more frequent. 

[631] Depending upon the results of the monitoring program, the Delegate states 
that the nature and frequency of monitoring under the Permit could be changed, 
and more works could be required.  Further, post closure requirements are included 
in the Closure Plan, which is reviewed at least every 5 years under section 4.1 of 
the Permit, and the financial security requirement in the Permit includes security for 
monitoring post closure.   

The Panel’s Findings 

[632] The Panel has carefully reviewed sections 3.3 and 3.4 of the Permit, the 
other monitoring, sampling and analysis provisions in Part 3, as well as the 
Environmental Procedures Manual.  The Panel is satisfied that the Permit contains 
sufficient sampling and review requirements to detect any contamination, leaks, 
breakage or water temperature issues. 

[633] The Panel did not hear any compelling evidence that the monitoring 
conditions are insufficient to protect the environment.  To the contrary, the weight 
of the evidence is that the provisions in the Permit reflect a cautious and careful 
response to any risk to the environment.  In particular, the Panel finds that Ms. 
Epps’ unchallenged evidence is that the monitoring program for the permitted 
operation is adequate to protect nearby streams and wetlands.  

[634] The Panel is satisfied that, under the terms of the Permit, the water 
treatment system must treat all runoff water to the higher of Drinking Water or 
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Aquatic Use standards before release from the Site.  Accordingly, this addresses 
any concerns regarding protection of spawning grounds for fish and drinking water.  
These are the most stringent protections that the Province has to protect the 
environment and human health. 

[635] Regarding Mr. and Mrs. Hayes’ argument that monitoring of the Site should 
be required in perpetuity, the Panel finds that it is premature to include such a 
requirement at this time.  The Closure Plan for the facility will be updated as mining 
progresses, and as the quarry is landfilled.  The monitoring program will be 
adjusted to address the changing conditions of the Site over time, and must 
address the conditions that exist at the time of closure.  It may be that monitoring 
will be required for a considerable amount of time following the closure of the 
landfill; however, that cannot be predicted at this time.  It will depend on the 
monitoring results of the past, and any new developments or concerns arising from 
monitoring while the facility is operating.  The Panel notes that the financial security 
provision in section 4.2 of the Permit requires the security to cover monitoring for 
at least 25 years after closure.  The adequacy of security will be addressed in the 
next issue.   

[636] Notwithstanding the findings above, and taking into consideration the 
evidence that the design of the Site contemplates large storms and potential 
flooding, a cautious approach dictates the need to closely monitor whether there 
are any negative impacts on the ephemeral stream following a major storm event.  
As a result, the Panel directs that the Delegate amend the Permit to require 
monitoring of water quality in the ephemeral stream immediately following a storm 
event greater than 1-in-200 years. 

[637] As to the adequacy of the monitoring program to protect drinking water in 
nearby wells, the Panel has reviewed the number of monitoring wells on the Site, 
and their locations, as well as the sampling procedures.  There are currently 7 
monitoring wells, at various depths, at 5 locations on the Site.  The Panel is 
satisfied that these wells will provide the data needed to protect the environment 
and human health.  However, if there is any indication that more monitoring wells 
are required, subsection 3.3 of the Permit states that “The Permittee may be 
required to install additional groundwater sampling facilities upon request”.  
Further, the Delegate (or a director) has the discretion to amend the Permit under 
section 16 of the Act on his own initiative for the protection of the environment.   

[638] The Panel finds that, with the addition of the Panel’s direction regarding the 
monitoring after a large storm event, the monitoring program will protect the 
environment and human health.   

2. Does the Permit require sufficient financial security?  

[639] The Appellants submit that Cobble Hill is not required to post sufficient 
security under the Permit: the security is insufficient to address the cost of 
remediating any damage to the environment resulting from a potential containment 
failure occurring either during the term of the Permit, or after the facility has 
closed.   
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[640] Mr. and Mrs. Hayes are further concerned that the Permit does not require 
third party liability insurance from Cobble Hill and its directors, and that there will 
not be anyone to monitor the water treatment system when the facility is closed.  
They submit that there will be “irreparable harm and immense costs” when the Site 
is abandoned, leaving the burden on the Ministry, and provincial and municipal 
taxpayers, to remediate a contaminated Shawnigan watershed.  The Residents 
Association argues that the Delegate failed to give adequate consideration to the 
financial stability of either Cobble Hill or SIA (the quarry operator) when he issued 
the Permit to Cobble Hill. 

[641] The security requirement is set out in section 4.2 of the Permit, as follows: 

4.2 Posting of Security and Costs 

The Permittee must submit a cost estimate for maintenance, 
monitoring, remediation and closure of the landfill for the active life of 
the site and a minimum twenty-five year post-closure period based on 
the current updated Closure Plan referred to in Subsection 4.1.  The 
cost estimate must be prepared or reviewed by a suitably qualified, 
independent third party.  The cost estimate is subject to the Director’s 
approval. 

An updated cost estimate must be reassessed and submitted to the 
Director for approval at least once every five (5) years and the 
security adjusted accordingly.  The Director has the discretion to 
require reassessment on a more frequent basis. 

The Permittee must provide and maintain security in a form and 
amount specified by the Director.  At the discretion of the Director 
security may be applied to any of the following: 

• To correct any inadequacy of the works relating to their 
construction, operation and maintenance; 

• To correct any non-compliance with this permit or the 
Environmental Management Act; and remediation. 

Any money spent from the posted security must be replenished within 
sixty (60) days or as otherwise specified by the Director. 

The operation of the facility without valid security is not authorized. 

The Permittee may request the return of security where the title of the 
works has been transferred to a municipal authority or where the 
posted amount exceeds the estimated closure and post-closure costs, 
including remediation.  Granting the request is at the discretion of the 
Director. 

[642] The Delegate explains that the financial security is required to address 
potential liabilities arising from the permitted facility at any point in time.  This 
includes post-closure requirements, such as treatment and monitoring for a period 
of 25 years if Cobble Hill is financially unable to do so.  Further, the Ministry 
requires financial security to be provided in advance, rather than relying on Cobble 
Hill to obtain and maintain an insurance policy throughout the life of the Permit.   
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[643] The Permit requires the amount of security to be set by an independent third 
party accountant, who will estimate the costs associated with closure and post-
closure activities.  The Delegate testified that he is satisfied with the financial 
security which Cobble Hill has provided to the Ministry; i.e., a $220,000 irrevocable 
letter of credit.  

[644] The Delegate notes that the amount of the financial security can be revisited 
at any time, and must be reviewed every 5 years as the operation continues.  The 
Delegate testified that he expects the amount to increase over time as each phase 
of the quarry is excavated. 

[645] In response to a question from Mr. Hayes asking whether the Delegate 
believed that the amount of the financial security was adequate to address “a 
pollution problem”, the Delegate testified that he believes that it is adequate, given 
that the purpose of the security is to permit the Ministry to resolve any outstanding 
issues if the permittee is no longer financially able to do so. 

The Panel’s Findings 

[646] The Panel finds that the financial security requirements in the Permit are 
reasonable and appropriate.  The terms provide flexibility and the ability to adjust 
the amounts over time.   

[647] Cobble Hill has posted an irrevocable letter of credit in accordance with the 
Permit requirement.  That dollar figure has been set by an independent third party 
accountant.   

[648] No evidence was presented at the hearing to establish that the $220,000 
amount set by the independent third party accountant is insufficient for the purpose 
set out in the Permit.  The amount of financial security must be revisited every 5 
years, and may be reassessed more frequently if the Delegate decides that is 
warranted.  The amount may be increased as the operation of the facility 
progresses in order to address any increasing risks associated with the cost of 
closure and post-closure operation and monitoring.   

[649] The Panel finds that the purpose and amount of the financial security 
required by the Permit will address Mr. and Mrs. Hayes’ concern that there will not 
be anyone around to monitor and operate the water treatment system after the 
mine closes.  In fact, the evidence before the Panel is that the financial security 
provides the ability for the Ministry to ensure that monitoring occurs for 25 years 
post-closure of the Site.   

[650] The Panel finds that the amount of the financial security can be increased to 
address any risks that might materialize.  For this reason, the financial security 
under the Permit is not designed to address the costs of any remediation to the 
environment necessitated by a containment failure.  However, according to the 
Permit, it may be used for that purpose. 

[651] In the event that any risk is posed to the environment by the permitted 
activities, the Panel notes that financial security is not the only protection under the 
Permit.  The Delegate has the authority to order that operations cease at any time 
to protect the environment.  In addition, if there are any signs of containment 
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failure posing a risk to the environment, the Delegate can order the facility to cease 
operating until remediation occurs, or indefinitely.  Although not determinative of 
the Panel’s finding on this issue, the Panel heard evidence that additional security is 
required under the mine permit. 

[652] The Panel finds that the Appellants’ concerns regarding Cobble Hill’s financial 
stability have been tested by its ability to post the required security, and will 
continue to be tested as the amount of security is adjusted over the Site’s life.  The 
Panel finds that this approach to testing Cobble Hill’s financial stability is a 
reasonable one, as the Permit is designed to manage the risks posed by the 
operation of the facility.  The requirement that Cobble Hill provide the Ministry with 
“cash in hand” ensures that the Ministry is able to address any changes to the risks 
involved during the operation of the Permit.  It also provides the Ministry with the 
ability to take appropriate action (e.g., to close the facility and conduct ongoing 
monitoring) if Cobble Hill fails to do so.  For these reasons, Cobble Hill’s and SIA’s 
financial stability is not a relevant concern. 

[653] Finally, the Panel is satisfied that the requirement for security to be 
replenished within 60 days of its use is an additional guarantee that sufficient 
money will be available to address any issues that might arise from the facility. 

[654] Given all of the above, the Panel finds that the financial security provisions in 
the Permit provide reasonable protections against the Appellants’ concerns.  

CONCLUSION ON ISSUE #6:  “WHETHER THE TERMS, CONDITIONS, AND 
REQUIREMENTS OF THE PERMIT PROVIDE THE APPROPRIATE SAFEGUARDS 
TO ENSURE THE FACILITY OPERATES IN A MANNER THAT PROTECTS THE 
ENVIRONMENT AND HUMAN HEALTH, NOW AND INTO THE FUTURE?” 

[655] The Appellants have the onus of establishing, on a balance of probabilities, 
that the terms of the Permit are inadequate to protect the environment and human 
health.  The Panel finds that they have not met that onus.  

[656] From the outset of the hearing, each of the Appellants has asserted that the 
environment and human health are put at risk by the Permit.  The Panel 
understands that the water sources at issue in these appeals provide habitat for 
fish, drinking water for wildlife and humans, water for the irrigation of gardens and 
for recreational pursuits.  The Panel finds that the requirements of the Permit are 
designed to protect these values and uses.  Following consultation with the public, 
the Delegate made extensive additions to the Permit to ensure that the 
environment and human health are protected beyond the Site.  They include:  

• imposing additional monitoring and sampling requirements during 
storm events; 

• adding requirements to the settling pond maintenance; 

• adding clarification regarding the use of bulk agents for soil treatment; 
and 

• choosing the most stringent benchmark for dioxins and furans, i.e., no 
detectable levels may leave the facility. 
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[657] While Active Earth’s original design for the facility contemplated that the 
effluent from the facility would be discharged “to ground”, the design approved by 
the Delegate does not allow discharge to the ground.  In addition, the approved 
Permit requires that all water discharged to the receiving environment meet the 
most stringent of Drinking Water and Aquatic Life standards.  Ms. Epps testified 
that the Permit applies the most stringent standards to the ancillary discharge from 
the water treatment system.  In her opinion, this will protect the most sensitive 
part of the watershed.  Ms. Epps explains that, for some parameters, Aquatic Life 
standards are more stringent standards than those that are required to protect 
drinking water.  Similarly, for other parameters, Drinking Water standards are more 
stringent than those for aquatic life, irrigation and other uses.  Ms. Epps testified 
that the Permit also requires the settling pond discharge must meet the most 
sensitive use standards.  

[658] The Panel finds that the Permit provides for sampling, treatment, and 
monitoring, including requirements for monitoring during storm events.  Still, 
further, the Permit requires that the encapsulation cells must be able to withstand 
the forces of an earthquake and a 1-in-200 year storm event.  The Permit does not 
authorize the discharge of contaminants to the environment.   

[659] In addition, the Permit provides the Delegate with the flexibility to monitor 
the facility and, as circumstances dictate, impose further requirements respecting 
the water treatment system, or any other system authorized in the Permit.  A 
Closure Plan is now in place and will be updated from time to time.  Future leachate 
collection, if any, will be specified and imposed as the plan is updated.  The amount 
of security can also be amended by the Delegate to address any issues that arise. 

[660] The Delegate described the Permit as a “living document”.  This is an 
accurate description.  It requires compliance with high environmental standards, 
ongoing monitoring, and allows additional conditions to be imposed, if or when 
required.  For instance, if the ongoing monitoring indicates that the applicable 
standards are being met when the facility closes, then no further treatment will be 
required as the treatment will have occurred during its active operation at the Site.  
However, if any concerns remain, treatment will have to continue post-closure. 

[661] Further, the public reporting provisions, and the representation on the 
Advisory Committee (with the further community representation directed by the 
Panel), provide a means by which the public can monitor the operation of the 
facility and alert the Delegate to any issues that arise from the operation of the 
Permit.   

[662] Rather than highlighting any defects in the Permit’s ability to protect the 
environment, the Appellants’ experts conceded that the terms of the Permit, if 
enforced, will provide adequate protection.  All of the credible evidence before the 
Panel establishes that, if the terms of the Permit are met, the environment and 
human health will be protected.   

[663] The Act allows a director, or a director’s delegate, to issue a permit to 
discharge waste into the environment if the risk to the environment and human 
health is appropriately managed under the permit.   
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[664] The Panel finds that the Permit issued by the Delegate methodically sets out 
the provisions which the Delegate found were necessary and appropriate to protect 
the environment and human health.  The Panel has found that he was prudent and 
cautious in his process, and in his evaluation of the evidence and the risks.  The 
Panel finds that the Permit provides robust protections for the environment that will 
allow the Delegate to appropriately manage any risk to the environment and human 
health that might arise because of the permitted activities.   

[665] Finally, the Panel notes that the protections offered by the facility design and 
the Permit in this case, are not the only protections available.  The involvement of 
the Ministry of Energy and Mines under the mine permit with respect to the landfill 
component of the facility adds a further element of oversight and protection.  Ms. 
Narynski testified that the Ministry of Energy and Mines has its own governing 
legislation for mines and the reclamation of mines that supersedes any other 
legislation.  Even with a valid permit under section 14 of the Act, Cobble Hill cannot 
accept contaminated soil at the Site unless, and until, the Regional Director with 
the Ministry of Energy and Mines is satisfied that the conditions are appropriate to 
amend the current mine permit.   

[666] The Regional Director (Ed Taje) testified that, as of the date that he appeared 
before the Panel, he had draft concepts in mind regarding how the mine permit 
might be amended, but no final decision had been made.  He testified that his 
requirements for the Site would include: soil received must be solid and not subject 
to flow or liquefaction; it must be able to be compacted to a sufficient degree; the 
Site must be constructed to keep snow and rain off the soil; surface water must be 
kept away; and blasting will need to be controlled and must occur at an angle so 
that the liner can be properly installed without being damaged.  Financial security is 
also required under that permit. 

[667] Ms. Narynski testified that, if the mine permit is amended, she will have 
ongoing involvement with the Site as a Geotechnical Inspector, and will inspect the 
facility.  The Regional Director will be at the Site 4 to 5 times each year, and the 
Geotechnical Inspector will be present at least once a year to monitor the landfill 
component of the mine.  

[668] The Panel finds that the controlled nature of blasting, the ongoing monitoring 
of blasting by the Ministry of Energy and Mines, and the monitoring required by the 
Permit, will enable the Delegate, and the Regional Director, to determine whether 
blasting is opening any fractures at the Site.  If it is determined that this has 
occurred, the Delegate may require further investigation to determine whether 
those fractures are water bearing and, ultimately, may require changes to the 
monitoring program, or to the works, to address any risks that might be posed to 
the environment and human health.  

[669] Based upon the extensive evidence before the Panel, and with the additional 
direction of the Panel, the Panel finds that the Permit protects the environment and 
human health.   
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7. Is Cobble Hill a suitable entity to be named to the Permit?  Is it a 
reliable operator? 

[670] All of the Appellants submit that Cobble Hill is an unreliable operator who 
should not be trusted to operate a contaminated soil treatment and landfill facility.   

[671] The Appellants submit that, because a permit to discharge waste requires the 
permittee to self-regulate and self-report incidents, any proponent must be reliable 
and trustworthy or the environment is placed at an unacceptable risk.  In this case, 
there are 3 companies involved with the Site due to overlapping operations: Cobble 
Hill, SIA and the numbered company.  The Appellants submit that very little is 
known about these corporate entities, except that they are not long standing 
corporate citizens, and none of them (or their principals) have ever operated a 
landfill facility.  Of most importance, what little they know about the companies is 
not comforting to them.  The Appellants submit that the past actions of these 
companies before the Permit was issued, and some of the actions and/or evidence 
of the directors during the hearing, indicates that the companies are not sufficiently 
trustworthy or reliable to hold the Permit.  The Appellants submit that, because the 
companies are so closely held and their operations interwoven, the actions of one 
should be attributed to the other.  Regarding pre-hearing activities, they provide 
the following examples of what they assert constitutes untrustworthy behaviour: 

PERC soil 

• The numbered company is out of compliance with the Act, and 
has been since January 31, 2011 with respect to the PERC soil 
that was deposited on Lot 21 in 2010.   

• The Land Remediation Section sent a warning letter to the 
numbered company in March of 2012 advising that it was out of 
compliance with the Act because it had not provided a report to 
the Ministry.   

• The soil was moved to Lot 23 but Cobble Hill failed to file the 
report with the Land Remediation Section until January 15, 
2014.  At the time of the hearing, the PERC soil had not yet 
been brought into compliance. 

Mine permit 

• The Residents Association and the CVRD submit that the quarry 
has been excavated into the water table, that this is a clear 
violation of the mine permit, and that the Ministry of Energy and 
Mines may not allow this non-compliance with the mine permit 
to continue.   

Regulatory non-compliance  

• Cobble Hill failed to survey Lot 23 and properly mark the 
required setback from adjacent CVRD property. 

• Cobble Hill’s blasting in the quarry resulted in rocks landing on 
CVRD property. 
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• Cobble Hill constructed the settling pond “in the wrong place” 
and encroached on the buffer zone.  

[672] The Appellants cite the following as examples of untrustworthy behaviour 
during the hearing:  

• Mr. Block failed to comply with the direction of the Panel Chair 
not to discuss his testimony with anyone while he was subject to 
cross-examination.  Specifically, Mr. Block was on the stand and 
under cross-examination when the hearing was adjourned for 
the day.  The Panel Chair cautioned him that he was not to 
discuss his testimony with anyone while the hearing was 
adjourned.  When he returned to the stand, Mr. Block candidly 
admitted that he “wanted to get a handle on the $2 million” in 
the January 2014 affidavit, and that during the adjournment, he 
asked the company comptroller about it.  As a result, the 
comptroller and Mr. Kelly put together a document that Mr. 
Block wanted to provide to the Panel.   

• Mr. Block lied to the Panel.  He said that there was no 
agreement with the Malahat Nation that procured the First 
Nation’s support for the permit application, but there was.   

• Mr. Block’s testimony was incorrect on a number of other 
subjects, such as: the type of blasting material used in the 
quarry, the characteristics of the pit bottom, SIA’s burning of 
garbage on the Malahat First Nation’s land, the placement of 
rocks on CVRD property, the financial information in his January 
2014 affidavit. 

The Panel’s Findings 

[673] From the evidence of Mr. Block, it is evident that, on a day-to-day 
operational basis, the 3 companies are virtually interchangeable; i.e., it was not 
possible to determine which company Mr. Block or Mr. Kelly was representing at 
any given time. 

[674] The Panel finds that the relationship between SIA, Cobble Hill and the 
numbered company are sufficiently linked that, for the purposes of determining 
whether Cobble Hill is a suitable permittee, the actions of one may properly be 
attributed to the other.  The Panel also finds that, although the change in the 
permit applicant from SIA to Cobble Hill led to the Appellants’ concerns about 
improper motives, there is no legal justification for refusing to issue a permit to a 
land owner instead of an operator.  In this case, the Panel finds that the land owner 
and the operator are inextricably linked.  

[675] A considerable amount of time was spent during the hearing addressing the 
PERC soil and the mine permit.  The Panel finds that none of this evidence causes 
the Panel to doubt that Cobble Hill will be a reliable operator. 

[676] In terms of the Appellants’ concern that Cobble Hill cannot be trusted to self-
regulate and self-report incidents, there was evidence that all permits require self-
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reporting.  In light of this, and in light of the values and interests at stake, the 
Permit includes notification, reporting and publishing requirements and the 
oversight of an Advisory Committee.  These provisions will ensure that Cobble Hill 
continuously discloses the required information, and complies with the Permit. 

[677] Regarding the PERC soil issues, the Panel finds that Cobble Hill sought the 
approval of the Land Remediation Section prior to moving the PERC soil.  The 
evidence before the Panel is that the remediation plan for the PERC soil has been 
accepted by the Land Remediation Section, subject to the Permit being upheld by 
the Board.  This is because the plan involves depositing the soil into an 
encapsulation cell in the landfill facility.   

[678] Despite the Appellants’ concerns about the handling of the PERC soil issue, 
the Panel finds that the following actions of Cobble Hill demonstrates that it is, in 
fact, a reliable operator: 

• it notified the Delegate, the Land Remediation Section, and the Ministry 
of Energy and Mines regarding the PERC soil once it became aware that 
the soil might be contaminated with hydrocarbons;  

• it tested the soil, as required;  

• it offered independent remediation of the area contaminated by the soil; 
and  

• it relocated and covered the soil in an undisturbed area satisfactory to 
the Ministry of Energy and Mines. 

[679] Regarding non-compliance with the mine permit, the Panel finds that the 
incidents referenced in these appeals do not lead to the conclusion that Cobble Hill 
is an unreliable operator that should not be eligible for a permit under the Act.  
Both the Delegate and the Regional Director testified that they considered the 
proponent’s compliance with the mine permit when considering the applications 
before them.  The Regional Director further testified that the compliance issues that 
he addressed with Cobble Hill/SIA were, in his view, consistent with the “growing 
pains” expected of an operator who does not have any experience operating a 
quarry.  He also notes that Cobble Hill is now a recognized leader in the area of 
mine safety. 

[680] Regarding Mr. Block’s evidence and actions during the hearing, the Panel 
heard evidence in response to each and every matter raised.  Regarding his 
discussion with the comptroller after the Panel Chair’s warning, it is clear to the 
Panel that Mr. Block made his inquiries out of a genuine desire to provide accurate 
information to the Panel.  It was not done out of any lack of respect for the Chair’s 
direction.  The Panel rejects the assertion that Mr. Block’s integrity or 
trustworthiness, or the integrity or trustworthiness of Cobble Hill, is put into 
question by this action.   

[681] The Panel has also carefully considered the Residents Association’s assertion 
that Mr. Block withheld information from the Panel with respect to an agreement 
with the Malahat Nation in an attempt to mislead the Panel and paint Cobble Hill in 
a better light.  
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[682] The Panel finds that Mr. Block was a credible witness.  Mr. Block testified 
before the Panel for 1.5 days, and was subjected to intense cross-examination for a 
further 3 days by the Appellants.  He testified in a straightforward and forthright 
manner, to the best of his recollection, and unaided by notes or reference 
documents to refresh his memory regarding events which happened over the 
course of a number of years.   

[683] When Mr. Block said there was no agreement between himself and a 
representative of the Malahat Nation to procure the First Nation’s support, the 
Residents Association challenged this answer.  When shown the agreement, Mr. 
Block explained that he did not view it as an agreement to procure the First 
Nation’s support for the permit application.  He testified that the agreement was a 
confidential document between the parties, in part, because both parties feared 
that it would be misconstrued.  As he feared, the agreement has been misconstrued 
by the Residents Association.   

[684] The Appellants did not call anyone from the Malahat Nation to speak to the 
agreement; therefore, the only evidence before the Panel as to the intent behind 
the document is that of Mr. Block.  The Panel accepts that he believed the 
agreement was confidential, and he did not believe that it was an agreement to 
procure the Malahat Nation’s support.  Without further evidence to the contrary, the 
Panel declines to find that Mr. Block’s actions amounted to an attempt to mislead 
the Panel.  Regarding the other “errors” in Mr. Block’s evidence, the Panel finds as 
follows. 

[685] Mr. Block described the blasting material used, as he understood it.  Cobble 
Hill called Mr. Miller, the supervising blaster at Western Grader, to testify more 
precisely as to the type of blasting material used and the quarry conditions.  Mr. 
Block was clear in his testimony that the pit bottom has been dry since the “knob” 
was blasted out, as water now flows out of the pit at its natural low spot.  
Previously, it would pool in that area until it reached the height of the knob and 
then drain off.   

[686] When shown photos of a fire and equipment on a piece of Malahat Nation 
land with no accompanying explanation as to when the photos were taken or by 
whom, he readily identified the equipment in the photo as belonging to SIA, and he 
explained that SIA has, on occasion, provided a truck and operator to assist the 
Malahat Nation when it wishes to burn their community’s garbage.  He further 
acknowledged that SIA takes construction debris to the Malahat lands for legal 
disposal. 

[687] Mr. Block was cross-examined with regard to affidavits that he provided to 
the Board in response to the Appellants’ application for a stay of the Permit, and in 
support of an application by Cobble Hill to vary the stay.  The Residents Association 
argues that costs identified in the affidavits were inflated, and that this is proof that 
the Panel should not have confidence in his ability to reliably operate under the 
Permit.  

[688] Mr. Block agreed that, in his January 17, 2014 affidavit, he stated that 
Cobble Hill had expended close to $2 million to obtain the Permit, design the facility 
and build it in accordance with the permit specifications.  When cross-examined by 
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counsel for the Residents Association, he could not recall where all of the monies 
were expended, but he itemized the expenses to the best of his ability at the time.   

[689] The Panel has reviewed all of the evidence, and is satisfied that Mr. Block’s 
evidence was forthright and honest.  The Panel is satisfied with his explanations for 
the matters identified by the Appellants and, in particular, is satisfied that his 
evidence was not intended to mislead.  Further, the Panel finds that Mr. Block 
justified the expenditures to a reasonable degree and his estimates were close to 
the $2 million referred to in his affidavit.  

[690] In conclusion, the Panel considered Mr. Block’s testimony in its entirety, and 
finds that he was a credible witness who was placed in the difficult situation of 
answering questions regarding events that happened over a significant period of 
time, without the benefit of referring to notes or aids of any type to assist his 
memory.  Although the Residents Association, and the other Appellants, may have 
a different view of some of the evidence than Mr. Block, or may question some of 
his explanations for testifying in the way that he did, the Panel does not accept that 
he intentionally misled or withheld evidence from the Panel, or that his integrity has 
been compromised.  As a result, the Panel finds no basis to conclude that the 
actions of Cobble Hill, or its principal, demonstrate that Cobble Hill is unreliable and 
should not be trusted with the Permit. 

[691] For all of these reasons, and in light of Cobble Hill’s actions to date with 
respect to reporting issues as they arise and addressing them, the Panel finds that 
Cobble Hill is a suitable entity to be the Permittee.  There is no compelling evidence 
that either Cobble Hill’s actions, or those of the other 2 closely held companies, 
make it an “unreliable operator”. 

D. ENFORCING COMPLIANCE  

8. Does the Ministry lack the resources and/or intent to enforce 
compliance with the Permit?  

[692] As a final matter, the Appellants assert that, regardless of the provisions in 
the Permit, the risks to the environment and human health remain because the 
Ministry lacks the resources and/or intent to enforce the Permit.  This is evidenced 
by the Ministry’s previous failures to address illegal dumping of contaminated soil at 
other locations in the CVRD, and its failure to require SIA and Cobble Hill to comply 
with the Act with regard to the PERC soil.   

[693] Many of the Appellants believe that the community is assuming all of the risk 
associated with the Permit.  They have little confidence that the Ministry will 
properly enforce compliance with the Permit. 

[694] Regarding the Ministry’s failure to address illegal dumping of contaminated 
soils, the CVRD states that this has been an issue in the Cowichan Valley for many 
years.  It notes that, between 2000 and 2012, only 6 contaminated soil relocation 
agreements have been entered into by the Ministry for the area.  The CVRD also 
states that, as a result of concerns expressed by the CVRD, the Land Remediation 
Section of the Ministry undertook a sampling program for a number of sites.  It 
discovered that all of the tests came back showing exceedances, indicating that soil 
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relocation agreements should have been entered into governing the soil deposits.  
The CVRD also notes that only 1 landowner has responded to the Ministry’s letters 
regarding non-compliance.  The CVRD argues that this is evidence that the Ministry 
does not enforce compliance with the Act. 

[695] As evidence that the Ministry lacks the resources to adequately enforce the 
Permit, the CVRD’s Manager, Tom Anderson, testified that, while the Permit 
appears to address the concerns raised by the CVRD in relation to illegal dumping, 
the Ministry does not have the resources to monitor and enforce compliance under 
the Permit.  The Appellants refer to the Delegate’s testimony that the Ministry has 
“limited resources”.   

[696] Further, the Appellants submit that there are already occasions when Cobble 
Hill has not complied with the regulatory regime under the Act and the provisions of 
the mine permit, making enforcement all the more important to environmental 
protection.  Mr. and Mrs. Hayes are concerned that, once the Delegate issued the 
Permit, it became “dead” to him.  They do not have confidence that he will 
investigate, assess and collect information to address community concerns 
regarding the Permit. 

[697] The Delegate notes that this Permit is not a contaminated soil relocation 
agreement.  Further, he has no jurisdiction to address issues of compliance 
involving other properties where illegal dumping may have occurred, although he 
has been kept apprised of the PERC soil issue on the Site.   

[698] To respond to the CVRD’s submissions on the latter issue, the Delegate 
arranged for Kerri Skelly to testify.  Ms. Skelly is a Senior Contaminated Sites 
Officer with the Land Remediation Section.  She explained the steps the Ministry 
has taken to address unauthorized dumping of contaminated soil in the Cowichan 
Valley.  Ms. Skelly explained the programs that her section has put in place to 
sample soil being trucked to, and deposited in, the CVRD, and of the ongoing 
efforts of the Land Remediation Section to bring landowners into compliance with 
the Act.   

[699] The Delegate testified that his staff have continued to be actively involved in 
overseeing the Permit.  For instance, Mr. Lachance consulted with Ms. Narynski 
regarding specifications for the seepage blanket when Active Earth decided to add 
this as an element to the design after data was obtained from the new monitoring 
wells.  Ms. Narynski provided advice regarding the liner and how the cells and the 
Closure Plan might be impacted over the long term.  

[700] Mr. Lachance also consulted with the Environmental Standards Branch of the 
Ministry regarding quality assurance and quality controls standards for sampling 
under the Environmental Procedures Manual. 

[701] The Delegate states that the operation of the facility under the Permit, to 
date, is proof that the Permit does work to protect human health and the 
environment.  A number of start-up issues have arisen, are being overseen by 
Ministry staff, and are being addressed in accordance with the Permit conditions 
and requirements.  For example, the first reporting from Cobble Hill included 
reports from the independent, approved laboratories for the first batch of contact 
water from the water treatment system which showed exceedances in several 
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parameters of concern.  As a result, the Delegate ordered that: no new soil was to 
be accepted on the Site, soil at the bioremediation area was to remain there (not 
placed in a cell), and no water could be discharged from the system until a 
commissioning report for the water treatment system was provided to the Ministry.  

[702] The Delegate and his staff are continuing to follow-up with Active Earth 
regarding the location of the settling pond and the performance of the water 
treatment system.  As a result of investigating the reason for the exceedances, the 
Delegate became aware that the water treatment system was not being operated in 
a “closed loop” as stipulated in the final TAR.  He ordered that corrected.  The 
Delegate was also informed by Mr. Block that vandalism to certain wells and 
monitoring stations at the Site may have resulted in some of the exceedances, and 
will require ongoing monitoring. 

[703] The Delegate submits that, since the start-up of operations under the Permit, 
both the Delegate’s staff and the Regional Director with the Ministry of Energy and 
Mines have conducted on-site inspections of the Site to ensure compliance with this 
Permit and the mine permit.  During an inspection of the Site, the Regional Director 
noted that some of the property markers were missing.  Mr. Block explained that 
markers are being removed maliciously.  The Regional Director ordered a survey of 
the mine and required permanent concrete markers to be installed.   

[704] A survey was performed and it established that the settling pond was 
infringing on the buffer zone required under the mine permit.  The Regional Director 
ordered the settling pond to be brought within the mine footprint, and that the 
infringement be remedied to the satisfaction of the CVRD.  That work was 
underway during the hearing, and the Delegate was being informed of the progress.  
The Delegate states that these are examples of the cooperation between his 
Ministry and the Ministry of Energy and Mines to ensure compliance with both 
permits.  

[705] Mr. Lachance testified that he is preparing a detailed report for the staff 
person who will assume responsibility for monitoring compliance with the Permit 
after Mr. Lachance is reassigned to other matters.  While Mr. Lachance and the 
Delegate were testifying at the hearing, the Ministry received the first quarterly 
report.  The Delegate testified that he would be reviewing Cobble Hill’s compliance 
with the Permit when he returned to the office.   

[706] The Delegate refers to the ongoing planning and reporting that he has 
overseen since the Permit was issued.  Cobble Hill was required to provide the 
following documents, all of which are subject to the Delegate’s review and 
approval: 

• a Soil Acceptance Plan prior to accepting any contaminated soil on-site; 

• a Bedrock Integrity and Inspection Report prior to construction of each 
new encapsulation cell; 

• an Emergency Response Plan (this has been filed, reviewed and approved 
by the Delegate);  

• a Closure Plan (this has been filed, reviewed and approved by the 
Delegate); 
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• an Environmental Procedures Manual governing the operations of the Site 
(this has been filed, reviewed and approved by the Delegate); 

• Quarterly Reports (the first of which has been filed, but had not been 
reviewed and approved when the Delegate testified); and 

• Annual Reports (the first of which was not yet due when the Delegate 
testified at the hearing). 

[707] The Delegate states that the Permit is clearly not “dead” to him; rather, he 
and his staff continue to monitor the operation of the Permit and to demand 
compliance with its terms. 

The Panel’s Findings  

[708] The Panel finds that the requirements in the Permit for self-reporting, 
independent laboratory testing and monitoring at the water treatment system have, 
to date, all resulted in further work that is designed to ensure protection for human 
health and the environment.   

[709] The Panel finds that the Ministry continues to cooperate and share 
information with the Land Remediation Section and the Ministry of Energy and 
Mines in relation to the remediation of part of Lot 23, and the operation of the mine 
permit.  This is clear from the many examples given by the Delegate above, and 
which are not in dispute.  

[710] The Panel further finds that the Ministry is ensuring compliance with the 
testing, monitoring and reporting requirements in the Permit.  The Delegate and his 
staff have been actively overseeing compliance with the Permit.  The Delegate has 
required additional testing and investigation under the Permit, and required or 
approved changes which resulted from that new data.  The Ministry has received, 
reviewed and approved reports required under the Permit, and required further 
work and a commissioning report to address concerns regarding one aspect of the 
operation; i.e., the operation of the water treatment system.  

[711] The Panel finds that the Delegate’s evidence that he has “limited resources” 
reflects the reality that government resources are taxpayer funded and, as a result, 
those resources will always be limited.  However, the Panel finds that the fact that 
the Ministry has “limited” resources does not mean that the Ministry has 
“inadequate” resources, or is unable to meet its obligations to monitor and enforce 
compliance under an authorization, absent evidence to the contrary.  

[712] Based on the evidence, the Panel is satisfied that the Ministry has the 
resources to enforce compliance with the Permit, and that the Delegate has 
demonstrated that he not only has the ability to enforce the terms of the Permit, 
but that he is actively doing so. 

SUMMARY 

[713] The Panel recognizes that members of the public and local government are 
troubled by the fact that the Permit authorizes the acceptance, treatment and 
storage of contaminated soil at the Site.  Many of their concerns appear to have 
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arisen during the very early stages of the application process because of the 
scientific uncertainty about the geology and hydrogeology of the Site, and because 
of a lack of understanding of the role that geology and hydrogeology will play in the 
ultimate protection of the ephemeral stream, Shawnigan Creek and the lake.   

[714] Because of these concerns, many residents, including the Appellants, have 
come to fear a real and imminent threat to the lake, to their drinking water, and to 
fish and wildlife habitat.  

[715] At the same time, the evidence before the Panel clearly establishes that 
there are also environmental benefits that flow from depositing contaminated soils 
in a regulated, approved facility, as opposed to the illegal dumping of such 
materials in unregulated, unapproved locations with all of the associated risks to 
the environment and human health.  The evidence before the Panel is that such 
unauthorized actions have been happening in the Cowichan Valley: it is not an 
“imaginary” risk.   

[716] The balancing of the risks and benefits, and evaluation of the subject 
application, fell to Ministry staff and, in particular, the Delegate.  His job has not 
been an easy one, and that may not change even with the Panel’s decision.  The 
Panel found the Delegate to be dedicated to ensuring that all views were 
considered, and that foreseeable risks were identified and addressed.  It is clear 
that his ultimate goal has been to evaluate the proposed facility in a thoughtful and 
diligent manner.   

[717] From the evidence presented during the hearing, and from the tone of the 
submissions, it is apparent that this facility has created a rift in the community, and 
led to some abusive words and actions.  The path to addressing the rift will depend 
upon the facility being operated to the high standards that have been set.  This is 
the way that trust will be developed, by showing that the environment and human 
health can be protected.   

[718] The Panel has carefully reviewed the Permit and considered all of the 
evidence, documentary and oral, before it.  This process before and since the 
appeals were filed has been a long and difficult process for everyone involved.  
There is no question that water sources and other environmental values must be 
protected.  Human health must be protected.  The Panel has taken the Appellants’ 
safety concerns very seriously.  However, the Panel ultimately finds that, on a 
balance of probabilities, the geology and hydrogeology of the Site and the facility 
design, together with the Permit conditions, will provide the required protections. 

DECISIONS 

[719] In making the decision on the appeals, the Panel has carefully considered all 
of the evidence before it and the submissions and arguments made by each of the 
parties, whether or not they have been specifically referenced herein. 

[720] For the reasons set out above, the Permit is confirmed, subject to the 
directions, below:  

Advisory Committee 
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• The Panel directs the Delegate to amend the Permit to provide for 
representation on the Advisory Committee by the local community, including 
representation from the Residents Association and/or other interested 
community members as chosen by the Delegate.   

Facility Design  

• To minimize two identified risks to the liner, the Panel directs as follows:  

(1) the Delegate must determine whether the mine permit prohibits blasting 
while the cell liners are being installed.  If it does not, the Delegate is 
directed to include this prohibition in the Permit; and  

(2) the Delegate must include a provision in the Permit that precludes the re-
use of liners.   

• The Panel directs the Delegate to add a requirement in the Permit for a 
permanent roof to be placed over the soil management area.  The deadline 
for such a structure to be constructed is left to the Delegate to determine, 
but must be no later than 1 year from the issuance of these reasons.   

• The Panel directs the Delegate to amend the Permit to require that the 
wheels of soil transport vehicles be rinsed before leaving the Site.  

Monitoring 

• The Panel directs the Delegate to amend the Permit to require monitoring of 
water quality in the ephemeral stream immediately following a storm event 
greater than 1-in-200 years. 

[721] For all the reasons given above, and subject to the Panel’s directions as set 
out above, the appeals are dismissed.   

[722] The Stay orders previously granted by the Board are hereby rescinded.   

 

“Alan Andison” 

Alan Andison, Chair 
Environmental Appeal Board 
 
“Brenda Edwards” 
 
Brenda Edwards, Member 
Environmental Appeal Board 
 
“Tony Fogarassy” 
 
Tony Fogarassy, Member 
Environmental Appeal Board 
 
March 20, 2015 
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APPENDIX A 
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APPENDIX B 

(SITE PLAN) 
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APPENDIX C 

(PERMIT PR-105809) 
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