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STAY DECISIONS 

APPLICATIONS 

[1] On August 21, 2013, Hubert Bunce, acting as a delegate of the Director under 
the Environmental Management Act (the “Director”), Ministry of Environment (the 
“Ministry”), issued permit PR-105809 (the “Permit”) to Cobble Hill Holdings Ltd. (the 
“Permit Holder”).  The Permit authorizes the Permit Holder to discharge refuse to the 
ground and effluent to a stream from a contaminated soil treatment facility and landfill 
located near Shawnigan Lake, BC.   

[2] On August 26 and September 16, 2013, respectively, the Shawnigan Residents 
Association (the “Association”) and the Cowichan Valley Regional District (the “Regional 
District”) filed separate appeals against the Director’s decision.  Separate appeals were 
also filed by Ronald Witherspoon, John and Lois Hayes, and Richard Sanders, but 
those Appellants are not parties to the preliminary stay applications. 
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[3] Subsequently, the Association and the Regional District filed separate 
applications requesting a stay of the Director’s decision, pending the Board’s decision 
on the merits of the appeals.   

[4] This decision addresses the applications for a stay.  The applications were 
conducted by way of written submissions. 

BACKGROUND 

[5] The Permit authorizes certain discharges from a contaminated soil treatment 
facility and a landfill facility.  The Permit authorizes the Permit Holder to deposit and 
bury up to 100,000 tonnes of contaminated soil per year.  The Permit also authorizes 
the discharge of storm water and treated effluent to an ephemeral stream.  The 
ephemeral stream eventually flows into Shawnigan Creek, which flows into Shawnigan 
Lake. 

[6] The Shawnigan Lake watershed is a source of drinking water for thousands of 
people.  Drinking water is extracted from both surface water and groundwater sources 
in the watershed, including Shawnigan Creek and Shawnigan Lake.  The Regional 
District operates three water systems within the watershed, which serve approximately 
2,700 residents.   

[7] The soil treatment facility, landfill facility, and the points of discharge are located 
on property (Lot 23) that is approximately five kilometres south of, and upslope from, 
Shawnigan Lake.  Lot 23 is adjacent to Lot 21, which is the site of a rock quarry.  Lot 23 
is owned by the Permit Holder, and Lot 21 is owned by 0782484 B.C. Ltd.  The quarry is 
operated by South Island Aggregates Ltd. (“SIA”).  The Permit Holder, SIA, and 
0782484 B.C. Ltd. have some corporate directors in common.   

[8] In or about late October and early November 2010, soil was excavated from a 
site in Greater Victoria and deposited onto Lot 21.  A representative of 0782484 B.C. 
Ltd. notified the Ministry that the soil appeared to be contaminated. 

[9] Under section 55(1) of the Environmental Management Act (the “Act”), a person 
must not relocate contaminated soil from a contaminated site unless the person enters 
into a contaminated soil relocation agreement and complies with that agreement.  
Alternatively, under section 55(5) of the Act, soil from a contaminated site may be 
deposited on another site if it is authorized by a permit or approval, an order, an 
approved waste management plan and associated operational certificate, or the 
regulations.   

[10] By a letter dated December 15, 2010, the Ministry advised 0782484 B.C. Ltd. 
that the relocation of the contaminated soil to Lot 21 contravened section 55(1) of the 
Act, because there was no soil relocation agreement or other authorization in place.  In 
addition, the letter acknowledged that 0782484 B.C. Ltd. had retained a consultant, 
Active Earth Engineering Ltd., to resolve the issue, and the Ministry requested a future 
update on their progress in dealing with the soil. 

[11] On October 12, 2011, SIA applied for a permit to treat and discharge 
contaminated soil at the quarry site.   
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[12] On November 17, 2011, a notice of independent remediation was prepared by 
David Mitchell of Active Earth Engineering Ltd. on behalf of 0782484 B.C. Ltd., and 
submitted to the Ministry.  The notice states that the soil deposited on Lot 21 was found 
to be contaminated with tetrachloroethylene and trichloroethylene.  The notice also 
indicates that the proposed independent remediation would consist of excavating the 
contaminated soil, stockpiling it on site for further testing, encapsulating it in a “lock 
block lined cell”, and then evaluating remediation options.   

[13] By a letter dated November 30, 2011, the Director imposed several requirements 
on 0782484 B.C. Ltd. in relation to the proposed independent remediation on Lot 21.  
Among other things, the Director required that a report containing certain information be 
prepared by an approved professional, and submitted to the Director by no later than 
February 29, 2012.  

[14] In February 2012, following the Ministry’s initial review of SIA’s application for a 
permit to treat and discharge contaminated soil, the permit application was revised to 
include a request to discharge effluent.   

[15] By a letter dated March 20, 2012, the Ministry issued a warning letter to 0782484 
B.C. Ltd.  The letter stated that 0782484 B.C. Ltd. was out of compliance with the Act, 
because a report by an approved professional had not been submitted to the Director as 
required in the November 30, 2011 letter.  

[16] In a letter dated April 24, 2012, a representative of 0782484 B.C. Ltd. advised the 
Ministry that the contaminated soil was being temporarily stored in a holding cell. 

[17] From May to October 2012, consultations regarding SIA’s permit application 
were conducted with various stakeholders, agencies, First Nations, and the general 
public.  In May 2012, notice of the permit application was posted in the BC Gazette, the 
Cowichan News Leader newspaper, and on site.  SIA held a public meeting at the 
Shawnigan Lake Community Centre in May 2012, and the Regional District held a 
public meeting in July 2012.  Many stakeholders, agencies, First Nations, and members 
of the public provided comments on the permit application.  

[18] As part of the consultation process, the permit application and two supporting 
reports from Active Earth Engineering Ltd. were referred to the Water Protection 
Division of the Ministry of Forests, Lands and Natural Resource Operations.  The Water 
Protection Division provided comments in a letter dated September 14, 2012.  In that 
letter, the Water Protection Division noted that the Shawnigan Lake/Cobble Hill mapped 
aquifer “is considered to have a moderate level of development (relatively low 
productivity and moderate well density) and a high vulnerability.  The vulnerability 
assessment is qualitative based on the fact that groundwater levels are shallow, and the 
confining layer overlying the aquifer is relatively thin and absent in some areas... .” 

[19] During the consultation period, both the Association and the Regional District 
expressed concerns and raised questions about the proposal.  The Association hired a 
consultant, Lowen Hydrogeology Consulting Ltd., to review the groundwater aspects of 
the proposal and prepare a report.  That report was provided to the Ministry in 
September 2012, and presented at a public meeting in late November 2012.   
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[20] In mid-November 2012, Active Earth Engineering Ltd. prepared a response to the 
report by Lowen Hydrogeology Consulting Ltd. 

[21] In February 2013, SIA requested that the permit be issued to Cobble Hill 
Holdings Ltd. instead of SIA. 

[22] On March 19, 2013, a draft permit was posted online and at the Shawnigan Lake 
Community Centre for public review and comment. 

[23] On August 20, 2013, Luc Lachance, a Senior Environmental Protection Officer 
with the Ministry, completed a lengthy assessment report regarding the permit 
application.  At the conclusion of the assessment report, Mr. Lachance recommended 
that a permit be granted with certain site specific recommendations.   

[24] Also, according to the assessment report, the contaminated soil that was the 
subject of the independent remediation and that was being stored along the boundary of 
the quarry site, was an “issue [that] has not yet resolved”. 

[25] On August 21, 2013, the Director issued the Permit.  The authorized works for 
the soil treatment facility include a lined asphalt paved soil management and bio-
remediation treatment area, temporary soil holding area, biocell, berm, containment 
detection and inspection sumps, and catch basins.  The authorized works for the landfill 
include engineered lined landfill cells, perimeter ditches, erosion and sedimentation 
control infrastructure, containment detection and inspection sumps, catch basins, and 
groundwater monitoring wells.  In addition, the Permit authorizes a water treatment 
system and a settling pond for storm water on the site.   

[26] Section 1 of the Permit addresses the characteristics of the soil that may be 
treated at the facility, and the characteristics of the waste that may be discharged from 
the facility.  The facility is not permitted to receive for treatment, or landfill, soil that is 
“hazardous waste” as defined in the Hazardous Waste Regulation.  The Permit 
contemplates two types of “authorized discharge,” as well as two types of “ancillary 
discharge.”  Section 1.2 of the Permit authorizes discharge from the soil treatment 
facility, and section 1.3 authorizes discharge of both treated soil and relocated 
contaminated soil and associated ash into the landfill facility.  Under section 1.1.3 of the 
Permit, soils meeting facility location background quality in accordance with Protocol 4 
of the Contaminated Sites Regulation may also be discharged.  The authorized ancillary 
discharges are effluent from the water treatment system, and storm water from a 
settling pond.  Section 1 of the Permit states, in part, as follows: 

1.2.2 The characteristics of the discharge [of refuse from the soil treatment 
facility] must be equivalent to or better than: 

Soil suitable for industrial land use, as described in the Generic and Matrix 
Numerical Soil Standards in Schedule 4, 5, 7 and 10 (Column IV 
“Commercial, Industrial Soil Standard”) of the CSR [Contaminated Site 
Regulation]…  

1.2.3 The types of soil that can be bio-remediated at the treatment facility are 
soils contaminated with hydrocarbons, specifically soils contaminated with 
Benzene, Toluene, Ethyl benzene, Xylene (BTEX), Styrene, Methyl 
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Tertiary Butyl Ether (MTBE), Volatile Petroleum hydrocarbons (VPHs), 
Light and Heavy Extractable Petroleum Hydrocarbons (LEPHs/HEPHs), 
Polycyclic Aromatic Hydrocarbons (PAHs), Chlorinated Hydrocarbons, 
Phenolic Substances, Chloride, Sodium and Glycols as defined in 
Schedules 4 and 5 of the CSR. 

 Soils co-contaminated with hydrocarbons as described in this section and 
metals or other contaminants not suitable for bioremediation meeting 
industrial land use standards as defined in Schedules 4 and 5 of the CSR 
may also be accepted for treatment at the biocell. 

… 

1.3.2 The characteristics of the discharge [of refuse from the soil treatment 
facility and from relocated contaminated soil and associated ash] must be 
better than: 

 Hazardous waste, as described in the Schedule 1, 1.1, 3 and 4 (Part 3, 
table 1 – Leachate Quality Standards) of the Hazardous Waste Regulation 
(HWR) and must be limited to contaminated soil and associated ash.  
Hazardous waste (as defined in the Environmental Management Act and 
the HWR), liquids, putrescible and other wastes must not be discharged. 

1.3.3 The types of soil that can be discharged at the landfill facility are soils and 
associated ash contaminated with metals, Dioxins, Furans, BTEX, MTBE, 
VPHs, LEPHs/HEPHs, PAHs, Chlorinated Hydrocarbons, Phenolic 
Substances, Chloride, Sodium and Glycols as defined in Schedules 4 and 
5 of the CSR. 

[27] Section 2.1 of the Permit addresses the types of waste that cannot be accepted 
for treatment at the facility.  Section 2.1 states as follows: 

The following types of waste must not be accepted for treatment at the site: 
1) Hazardous waste as defined in the HWR; 
2) Soils contaminated with any substances not included in Subsection 1.2 above 

with concentrations exceeding relevant standards specified in Schedule 4 and 
5 of the CSR; 

3) Soils and associated ash that cannot be treated or landfilled successfully in 
the opinion of the Director; and 

4) Liquid waste or soil and associated ash with a water content exceeding those 
described in the Soil Acceptance Plan. 

5) Restricted wastes listed in the Soil Acceptance Plan described in Subsection 
2.2 of this permit. 

[28] Under sections 2.2 and 2.3 of the Permit, soil that is delivered to the facility must 
be sampled, and soil that is suspected of being unacceptable for treatment or landfilling 
must either be rejected or placed in a holding area for “re-characterization.”  If the soil is 
confirmed to be unacceptable for treatment or landfilling, as defined in section 1.2 and 
1.3 of the Permit, then it must be removed from the facility.  Short-term storage must not 



Decision Nos. 2013-WAT-015(a) and 2013-WAT-019(a) Page 6 

 

exceed 30 days from the day of delivery “or agreed by the Director.”  Stored soil must 
be protected from the weather at all times. 

[29] The Permit contains many additional conditions.  Among other things, the Permit 
sets out requirements for monitoring groundwater, effluent, ambient air quality, and 
groundwater and surface water in the receiving environment.  The Permit Holder must 
submit to the Director, and post online, quarterly and annual environmental reports.  
The Permit Holder must prepare a closure plan for the facility, and a cost estimate for 
the maintenance, monitoring, remediation and closure of the landfill for the active life of 
the facility and at least 25 years post-closure.  The closure plan and cost estimate must 
be submitted to the Director, and will be reviewed at least every five years.  The Permit 
Holder must provide and maintain security in a form and amount specified by the 
Director. 

[30] The Association provided several grounds for appeal in its Notice of Appeal, 
which the Panel has summarized as follows: 

1. The testing and assessment of the suitability of the site’s geology and 
hydrogeology is inadequate and incomplete. 

2. The monitoring and water treatment plans are deficient. 

3. The Director failed to apply the appropriate test for the issuance of the Permit.  
He failed to ascertain the degree of scientific uncertainty related to the facility, 
and the degree of risk and consequences associated with a containment 
failure at the facility, and how such a failure could affect the environment and 
drinking water in the Shawnigan Lake watershed. 

4. The Permit Holder is not a sufficiently reliable operator to entrust with this 
facility, and the proposed financial terms are insufficient and calculated on the 
wrong principle; namely, the cost to close the facility, rather than the cost to 
clean up the environment if there is a containment failure. 

[31] The Association requests that the Board reverse the decision to issue the Permit. 

[32] Similarly, the Regional District provided several grounds for appeal in its Notice 
of Appeal, which the Panel has summarized as follows: 

1. The Permit fails to adequately protect human health and the environment, 
and the design of the facility does not adequately ensure that contaminated 
soil or associated effluent will not adversely impact drinking water resources 
or the environment. 

2. The Director should have required alternative or additional tests and studies 
by an independent third party before issuing the Permit, because there is a 
divergence of professional opinion and there are uncertainties in regard to the 
geology and hydrogeology of the area and the risk to drinking water 
resources. 

3. The Director failed to consider or give sufficient weight to the fact that the 
permitted uses of the site under the Regional District’s Zoning Bylaw No. 985 
do not include a contaminated site treatment facility or a landfill facility. 
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4. The Director failed to consider or give sufficient weight to the public interest 
and the concerns expressed by the public and the Regional District, including 
the site’s suitability for a contaminated soil treatment and landfill facility, the 
facility’s impact on the community, and compliance and enforcement issues. 

5. The Director erred in not requiring that a report by a geotechnical engineer be 
provided before the Permit was issued, confirming that the site may be used 
safely for a contaminated soil treatment and landfill facility, given that the site 
may be subject to flooding and given the covenants registered on title to the 
property. 

6. The Director failed to consider or give sufficient weight to SIA’s compliance 
history under the Act, and particularly, an outstanding remediation order 
regarding contaminated soil on the adjacent quarry site which remains 
unresolved after almost three years. 

7. The Permit fails to ensure adequate financial security to address any damage 
to the environment resulting from the facility. 

[33] The Regional District requests that the Board reverse the decision to issue the 
Permit. 

[34] By letters dated September 11 and October 4, 2013, respectively, the 
Association and the Regional District filed separate applications for a stay of the Permit, 
pending the Board’s decision on the merits of the appeals.   

[35] The Director takes no position on the stay applications.   

[36] The Permit Holder opposes the stay applications. 

[37] On October 11, 2013, after the stay applications were filed with the Board, the 
Regional District commenced proceedings in the B.C. Supreme Court against the 
Permit Holder and SIA, regarding whether the operation of the contaminated soil 
treatment facility and landfill facility on Lot 23 complies with the Regional District’s 
Zoning Bylaw.  Among other things, the Regional District has requested that the Court 
issue an injunction restraining the Permit Holder and SIA from using Lot 23 for a 
contaminated soil treatment facility and landfill facility.  

[38] In a letter dated October 24, 2013, the Permit Holder advised the Board that it 
“expects to begin receiving soils as allowed under the Permit in the early part of 
November 2013.” 

ISSUE 

[39] The sole issue arising from these applications is whether the Panel should grant 
a stay of the decision to issue the Permit, pending a decision on the merits of the 
appeals. 

RELEVANT LEGISLATION AND CASE LAW 

[40] Section 104 of the Act empowers the Board to order stays: 



Decision Nos. 2013-WAT-015(a) and 2013-WAT-019(a) Page 8 

 

Appeal does not operate as stay 

104 The commencement of an appeal under this Division does not operate as a stay or 
suspend the operation of the decision being appealed unless the appeal board 
orders otherwise. 

[41] In North Fraser Harbor Commission et al. v. Deputy Director of Waste 
Management (Environmental Appeal Board, Appeal No. 97-WAS-05(a), June 5, 1997), 
[1997] B.C.E.A. No. 42 (Q.L.), the Board concluded that the test set out in RJR-
MacDonald Inc. v. Canada (Attorney General) (1994), 111 D.L.R. (4th) 385 (S.C.C.) 
[RJR MacDonald] applies to applications for stays before the Board.  That test requires 
an applicant for a stay to demonstrate the following:  

1. there is a serious issue to be tried;  

2. irreparable harm will result if the stay is not granted; and  

3. the balance of convenience favors granting the stay. 

[42] The onus is on the applicant(s) for a stay to demonstrate good and sufficient 
reasons why a stay should be granted. 

DISCUSSION AND ANALYSIS 

Whether the Panel should grant a stay of the decision to issue the Permit, 
pending a decision on the merits of the appeals. 

Serious Issue  

[43] In RJR MacDonald, the Court stated as follows: 

What then are the indicators of "a serious question to be tried"?  There are 
no specific requirements which must be met in order to satisfy this test.  
The threshold is a low one.  

[44] The Court also stated that, unless the case is frivolous or vexatious, or is a pure 
question of law, the inquiry generally should proceed onto the next stage of the test.  

[45] The Association submits that each ground for appeal in its Notice of Appeal is a 
serious issue to be decided.  In particular, the Association submits that there are 
conflicting opinions by the professionals who were retained by the Permit Holder and 
the Association regarding the nature of the geology and hydrogeology underlying the 
facility.  It submits that the ground on which the landfill is to be located is fractured 
bedrock, and the site is situated on a slope five kilometers from Shawnigan Lake, with 
surface and groundwater on or below the site draining to the north into the Lake.  The 
Association submits that the contaminants that may be in the soil, as authorized by the 
Permit, are harmful to human health and the environment if they migrate into ground or 
surface waters in the Shawnigan Lake watershed.  The Association argues that there is 
insufficient data to adequately assess the potential impacts of the facility on 
groundwater and drinking water supplies, and further testing should have been done 
before the Director issued the Permit.   
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[46] In support of its submissions, the Association relies on two affidavits, including 
one sworn by Dennis Lowen, the principal of Lowen Hydrogeology Consulting Ltd.  Both 
affidavits have extensive exhibits attached to them.   

[47] The Regional District submits that its appeal raises several serious issues.  
Specifically, it submits that there is a divergence of professional opinion, and significant 
scientific uncertainty, surrounding the geology and hydrogeology of the facility area, 
including the permeability of the bedrock, the conductivity of the bedrock, the location of 
the groundwater aquifer, and how the aquifer recharges.  The Regional District also 
submits that the available data on the area’s geology and hydrogeology is based on a 
limited number of boreholes and wells that are not evenly distributed around the facility 
and surrounding area.  The Regional District submits that no wells have been drilled or 
tested in the facility’s soil management and treatment area, or in the holding area where 
suspect or rejected soils could be stored for extended periods of time.  The Regional 
District argues that the requirements in the Permit, and the design of the soil treatment 
facility and landfill facility, fail to ensure that contaminated soil, ash and associated 
effluent will not adversely affect drinking water resources or the environment.   

[48] In addition, the Regional District submits that there is a serious issue regarding 
whether the Director failed to give sufficient weight to the Regional District’s Zoning 
Bylaw, and specifically, whether the operation of the contaminated soil treatment facility 
and landfill facility is prohibited by the Zoning Bylaw.  In that regard, the Regional 
District notes that the Ministry’s August 20, 2013 assessment report states: 

Based on the permitted use and conditions of use listed in the bylaw, it is unclear 
whether or not the proposed activities (contaminated soil treatment and land 
filling) are acceptable uses for the F-1 zoning.  The interpretation of the bylaw 
was left to the Cowichan Valley Regional District (CVRD) planning department as 
per legal advice.   

[49] The Regional District submits that provincial decision-makers are not bound by 
zoning bylaws, but may take into account land use issues when exercising their 
discretion, or may defer exercising their discretion until land use issues have been 
resolved.  The Regional District argues that the Director should have deferred issuing 
the Permit until the land use issues regarding the operation of the facility on Lot 23 were 
resolved.  The Regional District notes that it has commenced proceedings in the B.C. 
Supreme Court in that regard, and it submits that the stay application is supported by 
the need for serious land use issues to be determined by the Court. 

[50] In support of its submissions, the Regional District relies on an affidavit sworn by 
Tom Anderson, the Regional District’s General Manager of Planning and Development.  
Numerous exhibits are attached to his affidavit.   

[51] The Permit Holder submits that the appeals do not raise serious issues to be 
tried.  The Permit Holder submits that the Director’s statutory authority to issue the 
Permit allows him to do so “subject to requirements for the protection of the 
environment that the director considers advisable” in accordance with section 14 of the 
Act.  The Permit Holder argues that the Applicants have not identified any error in the 
Director’s exercise of that power, and have not identified any evidence that would allow 
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the Board to conclude that the Permit fails to adequately provide “requirements for the 
protection of the environment.”  The Permit Holder argues that the environmental 
aspects of the appeals have no evidentiary support, and therefore, the appeals fall short 
of raising a serious issue to be decided.  It submits that unsupported statements or 
allegations that the Director might be wrong, despite his extensive review, do not make 
an arguable case.   

[52] Specifically, the Permit Holder argues that the evidence indicates that there was 
an adequate and thorough investigation of the geology and hydrogeology of the site 
before the Permit was issued.  The Permit Holder argues that the submissions of the 
Association and the Regional District ignore the significant amount of geological data 
that was collected, analyzed, and reported on after Mr. Lowen’s September 2012 report, 
all of which was considered by the Director.  The Permit Holder submits that the 
subsequent investigative study makes the hydrogeology issue no longer seriously 
arguable. 

[53] In addition, the Permit Holder submits that neither the Association nor the 
Regional District have set out in any detail how they are “aggrieved” by the Director’s 
decision, within the meaning of the appeal provisions in the Act.  The Permit Holder 
argues that the primary positions of the Association and the Regional District are based 
on propositions that are incorrect.  The Permit Holder argues that it is clear from the 
Ministry’s assessment report that the Director considered all of the concerns that are 
raised by these appeals, and the Director required substantial investigation and review 
of the issues before concluding that the issues had been addressed. 

[54] Finally, the Permit Holder submits that the zoning issue should not form part of 
the considerations for a stay, as it is not an issue that should properly be adjudicated by 
the Board, and even if it is within the Board’s jurisdiction, the zoning issue has no merit. 

[55] In support of its submissions, the Permit Holder relies on three affidavits, two of 
which were sworn by professional engineers who are employed by Active Earth 
Engineering Ltd.  Numerous exhibits are attached to the affidavits.   

Panel’s findings 

[56] The Panel has reviewed the parties’ submissions, and the grounds for appeal of 
the Association and the Regional District.  The Panel finds that the issue of whether the 
operation of the facility in accordance with the Permit complies with the Regional 
District’s Zoning Bylaw is not properly a matter for consideration in deciding these 
preliminary stay applications.  The Regional District has applied to the B.C Supreme 
Court for an injunction against the Permit Holder and SIA on the basis that the permitted 
activity is contrary to the Zoning Bylaw, and it is appropriate for the Board to leave that 
matter for the Court to decide.  

[57] The Panel finds that the parties’ submissions on this preliminary matter address 
many issues that go to the merits of the appeals.  Each party relies on affidavits and 
technical and/or scientific evidence about the hydrogeology of the area and the potential 
environmental impacts of the permitted activities.  On its face, this evidence appears to 
be relevant to the merits of the appeals.  Indeed, the Permit Holder argues that the 
appeals are entirely without merit, and it attacks not only the evidentiary foundation (or 
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alleged lack thereof) for the appeals, but also the standing of the Association and the 
Regional District to appeal as “persons aggrieved” by the Director’s decision, within the 
meaning of the Act.  However, for the following reasons, the Panel finds that this is not 
an appropriate case to conduct a detailed preliminary assessment of the merits of the 
appeals. 

[58] The Panel has reviewed the Permit conditions and the affidavit evidence, 
including the Ministry’s August 20, 2013 assessment report.  The Ministry’s assessment 
report is particularly helpful because, although the Panel is not obliged to defer to it or 
the Director’s decision, the assessment report summarizes all of the technical evidence 
and professional opinion evidence that was before the Director, much of which is now 
before the Panel.  Based on those documents, the Panel finds that, when the Permit 
was issued, some uncertainty remained as to the integrity of the bedrock where the 
landfill will be constructed, and the degree of risk that the facility may pose to human 
health and the environment.   

[59] The Ministry’s assessment report identified the importance of the watershed as a 
source of drinking water.  For example, at page 52, the Ministry’s assessment report 
notes that over 12,000 users rely on the Shawnigan Lake watershed as their first source 
of drinking water, and that almost 5,000 users rely on surface water.  At pages 11 and 
12, the Ministry’s assessment report notes that there are two points of diversion for 
surface water on Shawnigan Creek downstream of the facility, and there are at least 
eleven drinking water wells within one kilometer of the facility, of which two are less than 
500 metres from the facility.  Also, there are six residences within one kilometre of the 
facility.   

[60] The Ministry’s assessment report identified some specific risks to drinking water 
resources.  At page 65, the assessment report states: 

Considering the types of material proposed to be received at the site and the 
engineering and administrative controls discussed above, the risk to groundwater 
quality appears to be limited.  However, the contamination risk is by default 
transferred to surface water, through the erosion and sedimentation control and 
of storm water runoff management.  

[underlining added]   

[61] The Panel finds that this identifies potential risks of contamination that are not 
limited to groundwater; rather, there are also risks to surface water.    

[62] The potential risks to surface water are also noted earlier in the assessment 
report.  In regard to dioxins and furans, which are allowed to be discharged at the 
landfill facility in accordance with section 1.3.3 of the Permit, the assessment report 
states at page 49: 

Dioxins and furans are persistent pollutants… .  Based on available 
information…, dioxins and furans congeners are highly toxic to mammals, fish 
and humans.  Their toxicity is also known to be additive.  That said, dioxins and 
furans are mostly hydrophobic and not normally transferred to surface or 
groundwater. 
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… 

As a result, immediate risk[s] of exposure associated with dioxins and furans at 
the Site are mainly linked to dust generation and contaminated soil erosion.  For 
these reasons, dust management controls and the controls and efficiency of the 
WTS [water treatment system] represent key environmental protection controls.  
Additionally, water treatment sludges should be characterized and compared to 
CSR [Contaminated Sites Regulation] standards (Schedule 6) for dioxins and 
furans prior to disposal if soils contaminated with these chemicals have been 
accepted at the Site for treatment or for landfilling… 

That said, because dioxins and furans are persistent chemicals, trace amounts in 
the water could represent a long term risk.  Therefore, it is proposed to limit all 
discharges to limits below the lowest limit of quantification (LOQ) achievable 
regardless of the media (air, water, groundwater or soil).   

[underlining added] 

[63] The potential risks to groundwater resources were discussed in a July 24, 2013, 
letter from staff from the Ministry’s Land Remediation Section, who commented on the 
hydrogeological characterization of the site of the proposed facility.  Their review was 
based on data from the five groundwater monitoring wells located on the western part of 
the site, and the technical reports that had been submitted by government agencies and 
Active Earth Engineering Ltd.  The Land Remediation Section’s review states at pages 
2 and 3: 

Data from water wells within a 1 km radius is included to provide information on 
drilling depth and estimated well yield, however, no actual regional 
hydrogeological data were obtained and/or available from the nearby wells.  
Thus, the hydrogeological characterization for the area is based on data from 
relatively few wells, which are spaced fairly close together on the western corner 
of the Site.  Active Earth has informed that two additional monitoring wells, 
placed up- and down- gradient, respectively, are planned for the Site.  The wells 
are going to be drilled using diamond coring, which will allow for visual inspection 
of the extracted cores and provide additional data to support the hydrogeological 
characterization of the area presented in the Technical Assessment report 
[prepared by Active Earth Engineering Ltd. in August 2012]. 

… 

As mentioned, Active Earth has informed that two additional diamond cored wells 
are planned for the Site.  This will allow for visual inspection of the core and 
provide additional data to confirm the existence of a low permeable bedrock unit 
acting as a confining layer. … If data from the additional wells add new 
information regarding active fracture zones in the upper part of the bedrock, a re-
evaluation of the water use determination is required. 

[underlining added] 

[64] At page 5, the review concludes that: 
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Based on the available data, drinking water use is considered to apply to the 
deep more permeable bedrock aquifer.  The top part of the bedrock unit qualifies 
under TG6 [Technical Guidance 6 on how the Ministry applies the Contaminated 
Sites Regulation provisions at contaminated sites in determining groundwater 
uses, such as whether water is suitable for drinking water use] as a natural 
confining unit protecting the deeper aquifer.   

The water use determination is based on the assumption that visual inspection 
and data from the two additional monitoring wells planned for the Site, will 
confirm Active Earth’s assumption of no water bearing fractures in the confining 
unit.  If data from the additional wells provides new information indicating active 
fracture zones in the upper part of the bedrock, the water use determination 
should be re-evaluated. 

[underlining added] 

[65] The Ministry’s assessment report also identified the need for “additional 
precautions” to gather more information about the characteristics of the bedrock where 
landfilling would occur.  It states as follows at page 57: 

Additional precautions should be taken prior to the construction of the first landfill 
rise (i.e. the first cells constructed on the quarry floor).  Specifically, a bedrock 
inspection should be conducted by a qualified professional to assess the bedrock 
integrity and to identify any apparent groundwater seepages, open fractures or 
fractures that may be subject to convey water.  In the event that any anomaly is 
noticed during the bedrock inspection, it is recommended that inspection results 
be communicated to MoE and that cell construction be put on hold until a specific 
mitigating plan is developed, reviewed and approved by the Director.  

[underlining added] 

[66] The Panel finds that the Director attempted to address the data gaps, and 
associated uncertainty and risks, by requiring the Permit Holder to undertake certain 
measures and submit further information to the Director before contaminated soil could 
be received and landfilled.  For example, section 3.3 of the Permit requires the Permit 
Holder to install and maintain a minimum of seven groundwater sampling facilities, 
which reflects the Land Remediation Section’s recommendation that two additional 
monitoring wells should be diamond drilled so that the cores could be inspected for 
indications of water bearing fractures in the confining unit.  Also, section 2.4 of the 
Permit requires that an inspection and risk assessment report be submitted to the 
Director before the construction of any landfill cells.  Section 2.4 of the Permit states: 

A bedrock integrity inspection and risk assessment report must be submitted to 
the Director prior to the construction of any landfill cells.  For any abnormalities 
(open fractures, presence of water, percolation, etc) identified during the 
inspection, the Permittee must notify the Director immediately and issue a 
structural report within 30 days following the inspection.  The report must be 
submitted to the satisfaction of the Director and prepared by a suitably Qualified 
Professional and must include, but is not limited to: 
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a) all relevant information collected during the inspection and detailing the 
abnormality; 

b) an explanation and/or interpretation of the abnormality; 
c) a risk assessment in regards to the risk to human health and the receiving 

environment; and 
d) remedial action planned and/or taken to control risks. 

[67] While the parties disagree as to the level of risk that the facility poses when 
operated in accordance with the Permit, it is clear from the Ministry’s assessment report 
and the other evidence that some data gaps and uncertainties remained when the 
Permit was issued.  To reduce the uncertainty and associated risks, conditions were 
added to the Permit that require the submission of further information and technical data 
to the Director before full activities may commence at the facility, but the results of those 
additional reports are unknown to the Panel.  In any event, it is clear that some of the 
professionals who reviewed the data that was available before the Permit was issued 
were concerned about the adequacy of some of that data.  Also, there were conflicting 
professional opinions, as well as professional opinions that depended on certain 
assumptions about future data regarding the level of risk that was posed by the facility.  
The Panel finds that the evidence supports the submissions of the Association and the 
Regional District that the appeals raise serious issues, with potentially serious 
implications for water resources.  The safety of drinking water sources used by 
thousands of people would be at risk if contaminants that are permitted to be deposited 
and landfilled at the facility make their way into groundwater or surface water.  Such 
important and contentious issues should be decided based on a full hearing before the 
Board.  It would be inappropriate to decide such issues in this preliminary proceeding. 

[68] In summary, the Panel finds that the appeals of the Association and the Regional 
District raise serious issues regarding the adequacy of the information that the Director 
relied on in determining the risk that the facility may pose to groundwater, surface water, 
and human health, if contaminants escape from the facility.  The reports and other 
technical evidence provided on the stay applications contain conflicting professional 
opinions on those issues.  While the Director may have been satisfied that the facility, if 
operated in accordance with the Permit, would pose no undue risk to the environment or 
human health, the Board’s role in an appeal is not limited to reviewing the Director’s 
decision and the evidence that was before him.  Under the Act, the Board has the 
jurisdiction to conduct an appeal as a new hearing of the matter, and to decide issues of 
law, fact and jurisdiction.  In deciding these appeals, the Board may consider new 
evidence that was not before the Director, including data and/or technical reports that 
may have been submitted to the Director since the Permit was issued.   

[69] In regard to the Permit Holder’s submission that neither the Association nor the 
Regional District are “persons aggrieved” within the meaning of the appeal provisions in 
the Act, the Panel finds that the Permit Holder’s submissions do not fully address the 
Board’s legal test for determining questions of standing under the Act.  The test that the 
Board applies in determining questions of standing under section 100(1) of the Act is: 
whether the person “has a genuine grievance because an order has been made which 
prejudicially affects his interests.”  For the purpose of establishing standing, an 
appellant must disclose enough information or evidence to allow the Board to 
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reasonably conclude that the appellant’s interests are, or may be, prejudicially affected 
by the decision they seek to appeal.  It remains open to the Permit Holder to make a 
proper application to the Board, supported by submissions that address this legal test, 
challenging the standing of the Association and/or the Regional District.  Under these 
circumstances, the Panel will give no further consideration to the question of standing in 
this preliminary decision. 

[70] In conclusion, the Panel finds that the appeals of the Association and the 
Regional District raise serious and arguable issues of fact, involving conflicting technical 
evidence and professional opinions regarding the potential impacts of the Permit on the 
environment and human health.  The issues raised by these appeals are not frivolous or 
vexatious, and are not pure questions of law.   

Irreparable Harm  

[71] At this stage of the RJR MacDonald test, the Association and the Regional 
District must demonstrate that their interests will suffer irreparable harm if a stay is not 
granted.  As stated in RJR MacDonald, at p. 405:  

At this stage the only issue to be decided is whether a refusal to grant 
relief could so adversely affect the Association’s own interest that the 
harm could not be remedied if the eventual decision on the merits does 
not accord with the result of the interlocutory application. 

… 

‘Irreparable’ refers to the nature of the harm suffered rather than its 
magnitude. It is harm which either cannot be quantified in monetary terms 
or which cannot be cured, usually because one party cannot collect 
damages from the other.  Examples of the former include instances where 
one party will be put out of business by the court’s decision…; where one 
party will suffer permanent market loss or irrevocable damage to its 
business reputation…; or where a permanent loss of natural resources will 
be the result when a challenged activity is not enjoined…. 

[72] The Association submits that the potential harm to drinking water and the 
environment, if toxins from the facility contaminate the aquifer or Shawnigan Lake, is 
irreparable in nature, because it cannot be quantified in monetary terms, and monetary 
losses could not be collected from the Permit Holder.  The Association submits that, if 
contaminants escape from the facility, the Permit Holder would be unlikely to pay for the 
clean-up costs, since it is a limited liability company that holds the land on which the 
quarry and landfill are located, and it likely has no other assets besides the land.  The 
Association argues that the Permit Holder’s land would become worthless if 
contaminants escaped. 

[73] The Regional District submits that its interests as a local government, and the 
interests of its residents, would suffer irreparable harm if a stay is denied.  Specifically, 
the Regional District submits that, if a stay is not granted, the Permit Holder will 
commence operations at the facility.  If the Permit fails to protect human health and the 
environment, contaminants will enter the groundwater and/or surface water, and will 
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contaminate the primary drinking water sources for over 12,000 people, including 
people who rely on water systems that are operated by the Regional District.   

[74] In addition, the Regional District submits that, if a stay is denied, the land on 
which the facility operates will be irreversibly altered.  Even if the contaminated soil on 
the land could be removed, it may remain on the land for some time, to the detriment of 
the public, regardless of the Board’s decision on the merits of the appeals.   

[75] The Permit Holder argues that, if a stay is denied and the Permit Holder begins 
construction or operation of the facility in accordance with the Permit, the remedies 
sought by the Association and the Regional District will still be available to them.  
Specifically, the Permit Holder argues that there will be no contamination of the 
groundwater or surface water, and if unanticipated leachate is generated, the 
“offending” soil could be relocated and removed, and the leachate would be contained 
and treated.  The Permit Holder submits, therefore, that there is no risk of irreparable 
harm to groundwater or Shawnigan Lake. 

[76] In reply, the Association submits that significant hydrogeological risks remain 
until sufficient tests have been completed and the results properly analyzed.  The 
Association submits that, in section 3.3 of the Permit, the Director added a requirement 
that the Permit Holder must drill two additional groundwater wells, and analyze the 
drilling core samples, to confirm there are no water bearing fractures in the confining 
layer that protects the deeper bedrock aquifer.  The Association submits that this shows 
that the Director was not satisfied that there was sufficient hydrogeological certainty 
when he issued the Permit. 

[77] In reply, the Regional District submits that past experience suggests that any 
“offending” soil will not be relocated or removed by the Permit Holder in a timely fashion.   

Panel’s findings 

[78] At this stage of the test, the question is whether the Association and the Regional 
District, as the applicants for a stay, have demonstrated that their interests will suffer 
irreparable harm if a stay is denied.  In this case, both the Association and the Regional 
District express concern about the risks of irreparable harm to the environment and 
drinking water resources, if a stay is denied and the facility begins to receive and landfill 
contaminated soil before the merits of the appeals are decided.  The Permit Holder 
objects to those submissions, and argues that any risks of harm could be addressed, 
such that the Appellants’ remedies on the merits of the appeals would be preserved.  
The parties provided a great deal of evidence to support their respective submissions 
on irreparable harm, but the Panel has already found that much of that evidence goes to 
the merits of the appeals, and as such, it will not be assessed by the Panel in the 
deciding these preliminary applications. 

[79] It is clear that, if a stay is denied, the Permit Holder intends to commence 
receiving soil at the facility soon.  By a letter dated October 24, 2013, the Permit Holder 
advised that it “expects to begin receiving soils as allowed under the Permit in the early 
part of November 2013.”   
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[80] The Panel has already found that these appeals raise serious issues to be 
decided, including whether the deposit and landfilling of contaminated soil in 
accordance with the Permit will adequately protect groundwater and surface water 
resources from the risk of contamination.  The contaminants that are permitted in soils 
that may be received at the facility include dioxins and furans, which the Ministry’s 
assessment report indicates are persistent in the environment and highly toxic to fish, 
mammals, and humans.  The evidence shows a divergence of professional opinions as 
to whether the Director had sufficient data to issue the Permit, and whether the 
operation of the facility in accordance with Permit will adequately protect groundwater 
and surface water resources from the risk of contamination.  The Panel finds that, if the 
Permit conditions are inadequate, and contaminants did enter groundwater and/or 
surface water, there is a risk of harm to the drinking water resources within the 
Shawnigan Lake watershed.  Those resources include water supply systems operated 
by the Regional District, and groundwater and surface water sources used by local 
residents whose interests are represented by the Association.   

[81] The Panel further finds that there is inadequate evidence regarding how any 
harm to drinking water resources, if it occurred, could be remedied or repaired.  While 
the Permit Holder submits that soil or leachate causing contamination could be removed 
and/or treated, those steps would address the contaminants only after they may have 
escaped from the facility into water resources.  Those steps would not remove any 
contaminants that had already entered the water supply, and would not remedy any 
harm to human health or the environment arising from an escape.  While the Permit 
Holder is required under section 4.2 of the Permit to post financial security, and the 
Director has the discretion to apply that security to “correct any non-compliance with this 
permit or the [Act], and remediation,” it is unknown how much security the Permit Holder 
will be providing, or whether that security will be adequate to address an escape of 
contaminants into water supplies.  It is unclear how the Permit Holder or any public 
agencies would address contamination of the drinking water supply if it occurred, or 
whether any harm to drinking water supplies could be repaired.   

[82] Even if the likelihood of drinking water contamination occurring before the merits 
of the appeals are decided may not be high, the RJR MacDonald test states that 
“irreparable” harm is harm that “could not be remedied if the eventual decision on the 
merits does not accord with the result of the interlocutory application,” and it includes 
cases “where a permanent loss of natural resources will be the result when a 
challenged activity is not enjoined”.  In the circumstances of this case, and particularly 
given the types of contaminants that are permitted in the soil that may be received and 
landfilled at the facility, the Panel finds that contamination of drinking water resources in 
the Shawnigan Lake watershed as a result of the permitted activities would constitute 
harm that is irreparable in nature. 

[83] In these circumstances, the Panel finds that the Association and the Regional 
District have established that their interests may suffer irreparable harm between now 
and the time that the appeal is decided, unless a stay is granted. 
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Balance of Convenience  

[84] This branch of the test requires the Panel to determine which party will suffer the 
greatest harm from the granting or the denial of the stay applications.  

[85] The Association submits that the balance of convenience favours granting a stay.  
Specifically, the Association submits that serious harm could result from the facility 
operating without further study and analysis.  It argues that the risks to the Shawnigan 
Lake watershed and the community will crystallize as soon as contaminated soil is 
dumped on the Permit Holder’s land.  The Association submits that those risks will 
remain for as long as the toxins and contaminants persist, which could be centuries.   

[86] Further, the Association argues that the Permit Holder will suffer very little 
prejudice if a stay is granted while the Board decides the appeals.  In particular, the 
Association submits that the quarry is still in the early stages of being mined, and the 
Permit Holder’s principals will be making money from the quarry (through the quarry’s 
operator, SIA) while simultaneously creating space for the landfill.  The Association 
submits that the Permit Holder’s monetary interests are virtually irrelevant compared to 
the risks to the interests of Shawnigan Lake area residents in the environment and safe 
drinking water. 

[87] The Regional District submits that the risks to human health and the 
environment, if a stay is denied, far outweigh any inconvenience to the Permit Holder if 
a stay is granted.  The Regional District submits that a stay would delay the operation of 
the facility until the merits of the appeal are decided by the Board.  The Regional District 
argues that the facility is an “additional business endeavour”, and if a stay is granted, 
the Permit Holder and SIA could continue to operate the quarry and reclaim the site with 
fill that meets residential soil standards. 

[88] The Permit Holder submits that it will suffer financial harm if a stay is granted.  In 
particular, the Permit Holder argues that it will be exposed to “contractual liability” and 
will suffer damages as a result of capital expenditures it made in reliance on the Permit, 
which would put its entire business operation at significant financial risk.  It submits that 
it has entered into contracts for the receipt of soil in reliance on the Permit, and a soil 
relocation contract with a value of $197,500 must be concluded before the end of 2013.  
The Permit Holder submits that, if it is unable to perform its contractual obligations, it will 
lose revenue and will have liability for breach of contract, and its business reputation will 
suffer.  The Permit Holder argues that this impact on its interests must be given 
significant weight by the Panel when considering the balance of convenience, given that 
the Board has no jurisdiction to award damages as a consequence of a stay. 

[89] Moreover, the Permit Holder submits that the operation of the facility in 
accordance with the Permit represents a “net environmental benefit” to the community, 
because the Permit ensures that activities which could otherwise take place at the site 
(with a soil relocation agreement) are subject to stricter monitoring, reporting and 
treatment requirements than before.  Also, the facility provides a location for properly 
treating and managing materials that have previously been dumped illegally in the area.   

[90] Additionally, the Permit Holder argues that the alleged harm that would be 
suffered by the Association and the Regional District is speculative, and is only 
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“potential” harm, and the Director has assessed the probability of that harm as being 
insignificant. 

[91] In reply, the Association submits that there is no indication that the Permit Holder 
has actually spent any of the money it claims as “financial commitments.”  The 
Association submits that the Permit Holder was aware of the potential for appeals to be 
filed, and stays to be requested, when it proceeded to make financial commitments 
and/or negotiate contracts after the Permit was issued.  The Association notes that both 
it and the Regional District issued press releases on August 21, 2013, announcing their 
intentions to appeal and seek a stay of the Permit.  Further, the Association argues that 
no copies or details of any contracts have been provided by the Permit Holder.  The 
Association submits that the Permit Holder created its own prejudice if it failed to 
negotiate contract terms that would protect it in the event that a stay is granted.   

[92] Similarly, Regional District submits that, if the Permit Holder has entered into 
binding contracts to accept contaminated soil at the facility, it did so at its own risk.  
Further, the Regional District submits that there is no evidence that the Permit Holder 
would be put out of business if a stay is granted.   

[93] Moreover, the Regional District argues that the Permit Holder must complete a 
number of requirements under the Permit before it can begin operations, including: 

 under section 2.2 of the Permit, the Permit Holder must submit a Soil Acceptance 
Plan, prepared by a qualified professional to the satisfaction of the Director, for 
screening soil and associated ash for all potential contaminants of concern 
before receiving any material at the facility; 

 under section 2.4 of the Permit, the Permit Holder must submit a bedrock 
integrity inspection and risk assessment report to the satisfaction of the Director 
before the construction of any landfill cells on the Property; 

 under section 2.13 of the Permit, the Permit Holder must prepare and submit an 
Environmental Procedures Manual to the satisfaction of the Director before 
receiving any soil at the facility; 

 under section 2.18 of the Permit, a qualified professional must certify that the 
works have been constructed in accordance with the plans before discharge 
commences on the property; and 

 under section 3.3 of the Permit, the Permit Holder must install and maintain a 
minimum of seven groundwater sampling facilities [five were installed when the 
Ministry completed its assessment report]. 

[94]  The Regional District submits that not all of those requirements were completed 
as of October 30, 2013, and in these circumstances, it is unclear how the Permit Holder 
could already have binding contracts for soil relocation.  The Regional District argues 
that there is no evidence that the Permit Holder has entered into binding contracts, and 
even if such contracts exist, there is no evidence of the terms of those contracts.  As 
such, the Regional District submits that any financial harm to the Permit Holder is 
speculative. 
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[95] Attached to an affidavit sworn by Warren Jones, the Regional District’s Chief 
Administrative Officer, is a letter dated October 30, 2013, from Luc Lachance of the 
Ministry, stating that, as of that date, the Permit Holder had submitted for the Ministry’s 
review the Environmental Procedures Manual (including the Emergency Response Plan 
and other plans listed in the Permit), the bedrock integrity inspection and risk 
assessment report, the report on additional drilling and testing results, the closure plan 
and associated security calculation, and an as-built drawing of the soil management 
facility.  The Permit Holder still needed to submit to the Ministry as-built drawings for the 
settling pond and water management infrastructure, landfill cell #1, and the soil 
treatment area (if the Permit Holder decides to engage in soil treatment).  Mr. Lachance 
stated that the other conditions are “either minor or only triggered when the operation 
actually begins.”   

Panel’s findings 

[96] The Panel has already found that the interests of the Association and the 
Regional District in relation to groundwater and surface water resources may suffer 
irreparable harm if a stay is denied.  The Panel found that, even if the likelihood of 
drinking water contamination occurring before the Board issues a final decision on the 
merits of the appeals may not be high, the harm that would arise if drinking water 
resources in the Shawnigan Lake watershed were contaminated as a result of the 
permitted activities would be irreparable in nature.  Given that the contaminated soil that 
is permitted to be received and landfilled at the facility may include persistent and highly 
toxic chemicals such as dioxins and furans, there may be harm that could not be 
remedied if the eventual decision on the merits of the appeals does not accord with the 
result of the stay application.  In particular, there is a risk of permanent harm to surface 
and/or groundwater water resources if the Permit Holder is not prohibited from receiving 
and landfilling contaminated soil, pending the Board’s decision on the merits of the 
appeals.   

[97] In contrast, the Panel also finds that the Permit Holder may suffer some added 
financial costs and potential loss of revenue if a stay is denied.  In particular, it may 
suffer some revenue losses arising from the inability to accept contaminated soil in 
accordance with the Permit, during the time before the appeals are decided by the 
Board.  It is uncertain whether any contracts that the Permit Holder may have entered 
into regarding the receipt of contaminated soil within the coming months contain 
provisions that address delay or other contingencies.  It is also uncertain whether any 
revenue losses that the Permit Holder may suffer could be recovered later, if the Permit 
Holder is successful on the merits of the appeals.   

[98] However, the Panel also notes that, as of October 30, 2013, the Permit Holder 
had not fulfilled all of the preconditions in the Permit.  The Permit Holder still needed to 
submit to the Ministry as-built drawings for the settling pond and water management 
infrastructure, landfill cell #1, and the soil treatment area (if the Permit Holder decides to 
engage in soil treatment), as well as certain other requirements that are triggered when 
full operations begin at the facility.  Thus, any costs that the Permit Holder incurred, and 
any contracts that it may have entered into, in reliance on the Permit before all of the 
preconditions in the Permit were fulfilled, were at the Permit Holder’s own risk.  This is 
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so, not only because appeals were filed within weeks of the Permit being issued, but 
also because some of the Permit’s requirements require information and/or reports to 
be submitted to the Director for approval, and there is no guarantee as to if, or when, 
the Director might issue such approvals. 

[99] Moreover, based on the Permit Holder’s own submissions and evidence, the 
Panel finds that granting a stay would not prohibit the Permit Holder from receiving soil 
at all.  With a stay of the Permit in place, the Permit Holder may still receive ‘clean fill’, 
i.e., soil that meets residential or agricultural standards.  Also, according to the Permit 
Holder, it may still receive soil contaminated up to industrial limits, if the Permit Holder 
obtains a contaminated soil relocation agreement in accordance with section 55 of the 
Act.  In fact, the Permit Holder submitted an affidavit sworn by David Mitchell of Active 
Earth Engineering Ltd., which states that the process for obtaining a contaminated soil 
relocation agreement “is routine and can be accomplished in a relatively short period of 
time (i.e. 2 to 4 weeks).”  While some additional costs might be incurred by the Permit 
Holder in obtaining a contaminated soil relocation agreement, the Permit Holder’s 
submissions indicate that a stay would not prevent it from proceeding in that manner to 
fulfill any contracts in which it agreed to accept contaminated soil.  In other words, if a 
stay is granted, it appears that the Permit Holder may still receive soil, and even some 
contaminated soil, as long as the Permit Holder complies with the applicable 
requirements of the Act and its regulations.  However, this assumes that those activities 
comply with the Regional District’s Zoning Bylaw, which is a matter to be decided by the 
B.C. Supreme Court. 

[100] Further, the Panel is not satisfied that any inconvenience or additional financial 
cost that the Permit Holder may incur as a result of a stay would result in the Permit 
Holder being unable to continue to operate.  As noted above, if a stay is granted, the 
Permit Holder may continue to receive ‘clean’ soil, and even contaminated soil subject 
to the applicable regulatory requirements.  Presumably, the Permit Holder would obtain 
revenue from those operations, just as it would if the Permit was not subject to a stay.  
In addition, SIA, the Permit Holder’s sister company, will continue to operate the quarry.   

[101] Given the serious risks to the environment and water resources if a stay is 
denied and an escape of contaminants occurs, the Panel finds that any inconvenience 
or harm to the Permit Holder’s financial interests, if a stay is granted, does not outweigh 
the risk of harm to water resources and human health if a stay of the Permit is denied, 
pending a decision on the merits of the appeals.   

[102] Under these circumstances, the Panel finds that the balance of convenience 
weighs in favour of granting a stay of the portions of the Permit that authorize the Permit 
Holder to receive and landfill contaminated soil, pending a decision on the merits of the 
appeals.  The portions of the Permit that allow the Permit Holder to build authorized 
works, and require the Permit Holder to submit various reports and/or data to the 
Director before operations may commence, are not stayed.  That way, the Permit 
Holder may continue to prepare for operations, if it desires.  The Permit Holder may still 
receive soil in a manner that otherwise complies with the applicable requirements of the 
Act and its regulations, although the Panel notes that the Permit Holder’s ability to do so 
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may be subject to future directions from the B.C. Supreme Court on the issue of 
whether those activities comply with the Regional District’s Zoning Bylaw. 

[103] Finally, the Panel finds that the stay does not apply to any contaminated soil that 
the Permit Holder may have received in accordance with the Permit before this stay 
decision was issued.  Any soil that was received at the facility before this stay decision 
was issued is subject to the full requirements of the Permit. 

DECISION 

[104] The Panel has considered all the submissions and arguments made, whether or 
not they have been specifically referenced herein. 

[105] For the reasons stated above, the applications for a stay are granted, as set out 
in the Panel’s directions in paragraphs 102 and 103, above.   

[106] The Board will be in contact with the parties regarding setting the appeals down 
for a hearing on an expeditious basis. 

 

 

 

Alan Andison, Chair 
Environmental Appeal Board 

November 15, 2013 

 


